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The JAG Journal is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to military law 
and to bring to notice recent developments in this field. 

The JAG Journal publishes material which it con- 
siders will assist in achieving this objective but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ihg the endorsement or approval of the Department of 
the Navy or of the Judge Advocate General. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 


should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested but ~e. 
sponsibility for safe return cannot be assumed. iYo 
compensation can be paid for articles accepted and 
published. 


The printing of this publication has been approved 3y 
the Director of the Bureau of the Budget, 14 June 19/4, 
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ANNOUNCEMENTS BY THE 
JUDGE ADVOCATE GENERAL 


Move of two boards of review 


On 2 November 1955 the Under Secretary of the Navy 
approved the action of the Judge Advocate General 
whereby two boards of review constituted in the Office 
of the Judge Advocate General will be located in the 
San Francisco area. The JAG effected this action in 
order to reduce the number of personnel in the Wash- 
ington, D. C., area and to facilitate more expeditious 
handling of matters from the Pacific Coast and Pacific 
Ocean commands where action by boards of review is 
necessary. Approximately 40% of the courts-martial 
cases heretofore reviewed by boards in JAG emanate 
from such commands, and it is estimated that the loca- 
tion of two boards of review on the West Coast will be 
adequate to handle this 40%. 

Present plans call for the commencement of work by 
these two boards of review at San Francisco on about 
16 January 1956. It is estimated that for the month 
immediately preceding that date these two boards will 
be in the process of accomplishing the physical move. 

Personnel thus far assigned to the West Coast boards 
are Captain Parker E. Cherry, USN, Captain Herbert 
L. Ogden, USN, and Mr. James W. Hendry as members. 
Captain Luis V. Castro, USN, has been assigned as 
Administrative Officer for these boards, and is charged 
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with the administrative details in connection with their on 
shift and continued function. In addition, a small a 
nucleus of officers and civilian personnel will be shifted the 
to, or employed in, the San Francisco area for the pur- § 251 
pose of processing matters before the boards and the § COU 
handling of court-martial reviews. ma; 
Such implementing instructions as are necessary to § has 
carry out the processing of this move will be published § mo. 
to the service in the near future. nec 
Training program for law specialists nt 
Of special interest and importance to Navy lawyers ™ 
are the new and comprehensive plans for additional 
training for law specialists, just completed by the Judge 
Advocate General, acting in conjunction with Mr. Albert 
Pratt, Assistant Secretary of the Navy (Personnel and 
Reserve Forces), and the Chief of Naval Personnel. 
Under this program, it is planned that newly com- 
missioned law specialists will be sent to the Officer Can- 
didate School, Newport, and upon completion of that 
course will be given instruction in basic Military Law 
at either the U. S. Naval School (Naval Justice), seven 
weeks course, or at the Junior Course at the Judge 
Advocate General’s School conducted by the Army at - 
the University of Virginia, Charlottesville, Virginia, a 
three months course. Early in the career of the young pe 
law specialist, preferably upon completion of the course th 
in military law, he will be sent to sea for one or two Set 
years in a large combatant vessel where he will serve in 
as legal officer and stand junior watches, and otherwise és 
serve so as to become familiar with duties aboard ship. er 
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THINK BEFORE SEARCHING 


Lieutenant (jg) Raymond T. Huetteman, Jr., USNR 


‘HE APPREHENSION OF A CRIMINAL 
poses no small problem for military and civil 
ai thorities alike, but oftentimes the task of 
ol taining proof of his guilt is even more diffi- 
c.lt. Undoubtedly the rights of an accused 
a; ainst unlawful searches and seizure appear 
tc many as an added stumbling block in attain- 
ing this end, but the guarantee is there and 
failure to recognize it only further encumbers 
law enforcement efforts. 

It is not my intention to present arguments 
for or against this guarantee, suffice it to say 
that it is and will continue to be in the law of our 
country. It is set out in the 4th Amendment of 
the Constitution, and the President has seen fit 
to insure this same protection to the members of 
the military establishment by setting it forth in 
the Manual for Courts-Martial. 

Constant problems arise in the application of 
the law of search and seizure. All too often in 
the zeal to solve the crime, the law is thrust 
aside unthinkingly only to rear up again in the 
courtroom and prevent the presentation of a 
major point in the government’s case. The 
haste almost always is unnecessary and a few 
moments to clarify the position and take the 
necessary steps to gain authority to conduct a 
search will usually save a great deal of em- 
barrassment in the end. 

As set out in the Manual for Courts-Martial: 


“Evidence is inadmissible against the accused if it 
is obtained as a result of an unlawful search of his 
property conducted or instigated by persons acting 
under the authority of the United States. All evi- 
dence obtained through information supplied by 
such illegally obtained evidence is likewise inadmis- 
sible, as where a lawful search is conducted because 
of information derived from a preceding unlawful 
search.” * 


For the purpose of this article, we are con- 
cerned primarily with the first sentence of this 
paragraph. It is a brief, concise statement of 
the law of search and seizure. It may be dis- 
sected into three main parts, namely, evidence is 
inadmissible against the accused (1) if obtained 
¢sa result of an unlawful search (2) of his prop- 
erty (3) conducted or instigated by persons act- 





\. Par. 152 MCM, 1951, p. 287. 


ing under the authority of the United States. 

Let us consider these three points in reverse 
order, thereby leaving the most complicated 
phase of this law to the last. First, the phrase 
“conducted or instigated by persons acting under 
the authority of the United States.” A distinc- 
tion is made between such searches and those 
conducted by local, state, foreign authorities, or 
private individuals. Only the searches con- 
ducted by the former are prohibited, 

For example, evidence obtained in a search 
conducted by city police acting completely in- 
dependent of federal authority is admissible not- 
withstanding the fact that the search was in all 
other respects unlawful. But such an example 
is only an obvious interpretation of thelaw. The 
complexity of the problem is presented when 
the court is called upon to determine whether 
there was in fact participation by federal au- 
thority in a search where a member of the fed- 
eral government was present at the time of the 
search. 

In the case of U. S. v. DeLeo,’ the application 
of the law of searches and seizures in foreign 
countries where our military personnel are sta- 
tioned was discussed. Generally, it was stated 
there that an American serviceman’s home is 
entitled to be protected from invasion by other 
Americans regardless of where situated. 

In this case a French inspector, accompanied 
by a CID agent, was investigating illegal cur- 
rency transactions. He searched the quarters 
of the accused under authority of Letters Roga- 
tory (N. B. These did not meet the standards 
of American law re: search warrants). While 
there the agent noted by chance several pieces 
of paper linking the accused with a forgery. 
The Court concluded the search was not an 
American one and the evidence was admissible 
stating, that a higher degree of participation by 
federal officials must be required in an overseas 
area than in the U. S. as the predicate for a find- 
ing that a particular search constituted an 
American enterprise inasmuch as it is very de- 
sirable that American agents be present during 
an investigation by foreign police of an Ameri- 
can serviceman suspected of an offense to assure 


2. ACM 5009 Gilbert, 5 CMR 708. 
3. U. S. v. DeLeo, 5 USCMA 148, 17 CMR 148. 
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that the legitimate interests of the suspect are 
protected. 

In this case the Court commented on the pos- 
sibility that the commanding officer had im- 
pliedly authorized the search by his silence but 
concluded that he had not done so. It is sug- 
gested that a better procedure would have been 
to obtain permission from the: commanding 
officer. 

In the case of U. S. v. Volante,‘ the Court was 
presented with a unique situation. An inven- 
tory of a Marine Corps exchange disclosed a 
shortage; the accused was suspected by Sgts. H. 
and R. Acting to protect themselves, they 
searched the accused’s effects and discovered the 
stolen property. The Court of Military Appeals 
held that this was a private search, hence the 
evidence was admissible, stating that not every 
search made by persons in the military service 
is under the authority of the United States, but 
that it would be so considered if conducted by a 
person duly assigned to law enforcement duties 
and made for the sole purpose of enforcing mili- 
tary law, or if made by one having direct dis- 
ciplinary power over the accused. The Court 
concluded that there was room for differences 
of opinion in this case, but there was substantial 
evidence to support the law officer’s conclusion 
that the two men acted in a private capacity. 
Some criticism has been levied at this case, and 
the comment of Judge Brosman in concurring 
with the decision is worthy of particular note. 
“T am reasonably sure that I would not have 
decided that issue as he (the law officer) did— 
but this is quite beside the mark, for there was 
sufficient evidence to support his determi- 
nation.” ® 

These two cases herein discussed present 
unique problems and it is most difficult to ex- 
tract a sound fundamental guide or rule from 
these decisions. The principles set out therein 
should be narrowly restricted in their applica- 
tion. The cases do serve to point up the im- 
portance of determining whether there was 
federal participation in a search where one 
apparently clothed with federal authority was 
present. The precaution of first obtaining au- 
thority to search in such cases cannot be over- 
emphasized. Such action would preclude liti- 
gation on this point. 

Second, the phrase “his property”. Often an 
accused is heard to protest in vain to the intro- 
duction of evidence obtained as a result of what 
appears to be an illegal search conducted over 
property not under his control. It must be re- 


4. v. S. v. Volante, 4 USCMA 689, 16 CMR 263. 
5. U. S. v. Volante, 4 USCMA 689, 693, 16 CMR 263, 267. 
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membered that where one has no proprieta y 
interest in the place searched, he has no right io 
complain since none of his personal rights ha‘ e 
been invaded.’ This rule of exclusion of ev - 
dence obtained as a result of an unlawful sear« 1 
is not based on the untrustworthiness of suc 1 
evidence but rather on the right of a person to} e 
secure from unreasonable infringements upc 1 
his own property.” 

Now we proceed to the third and most in:- 
portant point, the phrase “an unlawful search . 
This can best be illustrated by determining wh: : 
is a lawful search. 

There are six well known categories of a leg: | 
search in the military services. Briefly, it can 
be said that a search is lawful: (1) when the 
search is authorized by a commanding officer 
(including officer in charge); (2) when the 
search is made in accordance with military cus- 
tom; (3) when the search is made incident to a 
lawful apprehension; (4) when the search is 
made under circumstances demanding immedi- 
ate action to prevent removal of criminal goods ; 
(5) where the accused freely consents to the 
search; and (6) when the search is conducted in 
accordance with the authority granted by a 
warrant issued by a Court.*® 

These principies have received frequent inter- 
pretation by the boards of review and the Court 
of Military Appeals in the past four years. 
Their decisions reflect the existing law in the 
military services on this subject. Since the Code 
is in its infancy, there are still many points that 
have not yet been considered, but a study of the 
cases which have been brought before these 
tribunals will give an insight into the problem 
and a better understanding of the law. 

The power of the commanding officer to order 
searches is of primary importance. There has 
long existed in the services a rule to the effect 
that a military commander has the power to 
search military property within his jurisdic- 

6. U. S. v. Marrelli, 4 USCMA 276, 15 CMR 276—evidence as a re- 
sult of a search of the office of the accused’s attorney was held 
admissible. ACM 6822 Francis, 12 CMR 695—evidence of the 
theft obtained in a government safe in the absence of 
the accused was held admissible. ACM 6411 Ewing, 10 CMR 
612—stolen property found in German girls quarters. Held: 
evidence admissible. ACM 6187 Tomes, 9 CMR 679—search of 

government truck used by the accused was legal. ACM 5408 

Howard, 7 CMR 553—book ledger was admissible in evidence 

despite accused’s protests. ACM 9294 Dix, 17 CMR 647—stolen 

property recovered from the home of accused’s girl friend was ad- 
missible into evidence. NCM 138 Maher, 5 CMR 313—evidence 
inadmissible since unlawful search conducted of rented room 


of accused in Japanese home. Fact that a girl occupied room 
with him did not alter situation and her actions could not 








operate as consent since guarantee was personal to accused. N. B. 


If woman had joint interest in quarters, her consent could operate 
as consent of other party to search. : 
7. U.S. v. Dupree, 1 USCMA 665, 5 CMR 93. 
8. Par. 152 MCM, 1951, p. 287. 
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tion. This power of a commanding officer to 
scarch has been stated broadly by some boards 
o review and the Court of Military Appeals has 
t: ken note of itin U.S. v. Florence: © 


“Authority to make, or order, an inspection, or 
search of a member of the military establishment, 
or of a public building in a place under military 
control, even though occupied as an office or living 
quarters by a member of the military establishment, 
always has been regarded as indispensable to the 
maintenance of good order and discipline in any 
military command * * * such a search is not un- 
reasonable and therefore not unlawful.” 


The Court appears to have recognized the 
1eed for the exercise of extensive powers of 
search and seizure by a commanding officer. 
jiowever, it has warned that there may be some 
| mitations," inasmuch as the Court desires, 
\"herever possible, to carry out the Congres- 
sional intent to grant to military personnel the 
same rights and privileges accorded civilians.” 

In regard to searches conducted on the author- 
ity of the commanding officer, it must be remem- 
bered that the admissibility of evidence obtained 
by such a search may not be determined wholly 
apart from the information which prompted it. 
Hence, where information from an unlawful 
search prompted a later search, the evidence 
obtained is inadmissible even.though the com- 
manding officer ordered the subsequent search.* 

It has been said that the search power of a 
commanding officer is a broad one. A search 
conducted under his authority need not be re- 
stricted to time and place.* Also, it has been 
noted that there is no requirement in military 


9. U. S. v. Doyle, 1 USCMA 545, 4 CMR 137; U. S. v. Florence, 
1 USCMA 620, 5 CMR 48. 

10. CM 248379 Wilson, 31BR231 (auoted by the Court in U. S. v. 
Florence, 1 USCMA 620, 622, 5 CMR 48, 50. 

11. U. S. v. Doyle, 1 USCMA 545, 4 CMR 137. 

12. U. S. v. Florence, 1 USCMA 620, 5 CMR 48—in this case the 
Court stated that the MCM, 1951, may be the foundation for 
curtailing the power of the commanding officers in searches and 
seizures. 

13. ACM 4332 Kofnetka, 2 CMR 773—a victim of a theft searched 
lockers, and, based on the information he obtained, a subse- 
quent search was made. The preceding search by the victim 
was held not “a preceding unlawful search” by federal authority ; 
hence, evidence of the subsequent search by the squadron adju- 
tant, who was operating the squadron in the absence of the 
commanding officer, was admissible. It was further noted here 
that the fact that the search by the thief’s victim was not an 
unlawful federal search, it did not dispense with the necessity 
of obtaining authority for that subsequent search where imme- 
diate action is not required. Generally, except where immediate 
action is necessary, the fact that a federal officer ‘making the 
search acts on reliable information or complaint as to the com- 
mission of an offense, does not dispense with the necessity of 
obtaining proper authority to conduct the search. 

14. ACM 6172 Turks, 9 CMR 641—the commanding officer had 
authority to authorize search and arrest of the accused by air 
police where the accused had TAD orders to another location and 
was at an adjoining squadron area awaiting departure. No 
requirement that he be returned to his squadron area to be 
searched. 





law that the commanding officer have reasonable. 
grounds to believe the suspect has committed an 
offense prior to ordering a search; and, assum- 
ing, arguendo, that such a requirement exists, 
the burden is on the accused to show that it was 
an abuse of discretion where probable cause was 
the prerequisite. 

In analyzing the provisions of the Manual and 
the various decisions of the Court of Military 
Appeals and boards of review, it would appear 
that the commanding officer can conduct an ex- 


-ploratory search and that he does not need rea- 


sonable cause before he orders a search, but one 
should be very careful in applying such a rule 
since it has been recognized that his power to 
conduct searches is not unlimited.** 

This search power of the commanding officer 
may be delegated,?” and the proper administra- 
tion of military justice dictates that it should be 
delegated. There is no clear limitation placed 
on the authority.to delegate this power, but it 
must be remembered that the delegation should 
be a reasonable one. The boards of review have 
upheld an express delegation of this power to an 
NCO, while serving as commander of the 
guard; ?* and to a squadron adjutant, where he 
was directed to “operate the squadron” when 
the commanding officer was not present.’® Also, 
it has been recognized that, in the absence of the 
commanding officer, the executive officer has the 
authority to act in his place and order reason- 
able searches, and an express delegation of 
authority is unnecessary.” 

Akin to the search power of the commanding 
officer is that authority vested in one, in ac- 
cordance with military custom, to conduct 
searches. The law recognizes the necessity of 
giving this power to those who, by their posi- 
tion, are charged with the responsibility of 
maintaining order and protecting the security 
of the government property under their control. 

In U. S. v. Doyle,” the Court recognized the 
validity of a search conducted by a master at 
arms acting on information that certain stolen 
property had been seen in the locker of the 
accused. Here the Court noted that in the mili- 
tary service, certain persons other than the com- 
manding officer, depending on their official posi- 
tion and responsibility, possess inherent powers 


15. ACM 6172 Turks, 9 CMR 641. 

16. U. S. v. Florence, 1 USCMA 620, 5 CMR 48; U. S. v. Doyle, 1 
USCMA 545, 4 CMR 137. 

17. Par. 152 MCM, 1951, p. 287. 

18. NCM 129 Boone, 4 CMR 442. 

19. ACM 4332 Kofnetka, 2 CMR 773; ACM 5796 Toreson, 8 CMR 
676, 

20. CM 357002 Holt, 8 CMR 360; CGCMS 20062 Friend, 17 CMR 
550. 

21. U. S. v. Doyle, 1 USCMA 545, 4 CMR 137. 
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to conduct searches on military installations or 
property within military control. 


Prior to the Doyle case, the board of review 
in the Gosnell case 7? had held that an OOD did 
not have authority to search in accordance with 
military custom and, hence, must have express 
authority from the commanding officer before 
conducting or directing a search. This decision 
has been attacked, and, in the light of the Doyle 
case, it is quite possible that this does not rep- 
resent the thinking of the Court of Military 
Appeals on this subject. It still should be noted 
that all commanding officers may circumvent 
any difficulty of this sort by delegating this 
authority to search to the officer of the deck. 
This is better than relying on the conjecture 
that the court will now uphold a search by an 
officer of the deck even in the absence of express 
delegation of authority. 

The theory expressed in the Doyle case has 
been subsequently applied by the Court, in the 
case of U. S. v. Rhodes,” where the Court ap- 
proved a search of an officer’s military desk by 
his superior. The search was made after the 
CID agents had warned the accused’s superior 
officer that the accused was engaged in illegal 
practices and that he kept a diary in his desk 
which contained a record of such transactions.” 
This superior took the diary and turned it over 
to the CID agents who photostated its contents 
before it was returned to the desk. The Court 
observed that the search was not general nor 
exploratory, but instead was narrowly re- 
stricted in scope, purpose, and physical area, 
and concluded that the search, under the cir- 
cumstances, including the exigencies of the mili- 
tary service, was reasonable and lawful. The 
Court further stated that this decision was not 
to be understood as “laying down the broad rule 
that any person possesses inherent authority to 
search the effects of another who is his subordi- 
nate in rank or grade.” ** The case does point 
out that there are instances where one, other 
than the commanding officer, because of his offi- 
cial position, may have authority to direct 
searches. 

Generally, it can also be stated that one may 
not object to a search of his locker or quarters 
even though no direct authority has been given 
to conduct such a search where it is in accord- 


22. ACM 4351 Gosnell, 3 CMR 646. 

23. U. S. v. Rhodes, 3 USCMA 73, 11 CMR 73. 

24. U. S. v. Rhodes, 3 USCMA 73, 11 CMR 73—the court held that 
the diary, though not the fruits of his crimes, was the accused’s 
means of keeping a record of his transactions and was part of 





his nefarious undertakings. 
25. U.S. v. Rhodes, 3 USCMA 73, 75, 11 CMR 73, 75. 
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ance with military custom or in a routine 
formation.”® 

These two instances of searches, (1) by the 
authority of the commanding officer, and (2) in 
accordance with military custom, represent the 
most common types of search; but the more 
complicated problems arise where searches are 
conducted without specific authority when in- 
cidential to lawful apprehension; to prevent 1¢e- 
moval of criminal goods; and when made with 
the consent of the accused. In these instanc2s 
the searcher, lacking authority from the coin- 
manding officer, relies upon the circumstances 
of the search to validate it. 

The Manual provides for a search of an inci- 
vidual’s person, of the clothing he is wearinz, 
and of the property in his immediate possession 
or control when the search is conducted as an 
incident of lawfully apprehending him.”’ Where 
a search is justified as incident to an arrest, a 
lawful arrest must be accomplished prior to the 
search. You cannot justify an apprehension by 
a prior unlawful search or a search by a subse- 
quent apprehension.” It is not always a simple 
matter to determine which preceded which. 
This was dealt with in the case of U.S. v. Flor- 
ence,” where a company commander had infor- 
mation which gave him reason to believe that a 
member of his command had committed an of- 
fense. He sent for the suspect and, on arrival, 
asked him to produce his wallet. The wallet was 
produced and it contained stolen military pay- 
ment certificates. The Court concluded the 
search was permissible because it was incidental 
to a lawful arrest,” stating, “Under military 
procedure, arrest may be the final step in a series 
of disassociated acts from receipt of informa- 
tion of a supposed offense to confinement, or it 
may be the end of a sequence of events so closely 
interrelated that it is impossible to fix the actual 
deprivation of liberty. In this case it appears 
the latter situation existed and that the initia- 
tory step in the arrest was the order directing 


. the accused to report.” ™ 


Since the order directing the accused to report 
was made on reasonable belief that an offense 
had been committed by him, it was made on 
probable cause and the search was reasonable 
under these circumstances. 


26. ACM 4332 Kofnetka, 2 CMR 773. 

27. Par. 152 MCM, 1951, p. 287. 

28. ACM 4957 Thomas, 4 CMR 729—here the CID agents raided a 
hotel and, upon searching the accused, found a syringe and 
needle apparently used in taking dope. The subsequent arrest 
did not justify the search; see also ACM S—6534 Guest, 11 CMR 
758. 

29. U.S. v. Florence, 1 USCMA 620, 5 CMR 48. 

30. The court apparently finds it unnecessary to distinguish between 
apprehension and arrest in this setting. 

31. U. S. v. Florence, 1 USCMA 620, 625, 5 CMR 48, 53. 
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Where a person is lawfully arrested, a search 
ca. be made of the place where the arrest was 
mde. More specifically, this includes all parts 
of the premises under the accused’s immediate 
pc ssession and control.” There are two situa- 
tions where a search of a dwelling may be made 
ir cident to a lawful arrest, (1) where the arrest 
t: kes place in the dwelling, or (2) where the 
a rest is made outside a dwelling if the offense is 
c: mmitted in the presence of the arresting officer 
a:d is committed over the area searched.* 

The right to search a vehicle without authori- 
z: tion presents a different problem. It is not 
d pendent on the right to arrest, but upon the 
r-asonable cause the seizing officer has for be- 
li-f that the contents of the vehicle violate the 
l: w or upon reasonable cause for belief that the 
v-hicle is connected with a crime.* The board 
0 review in the Ward case set out a test for a 
s-arch without specific authority. 

“The test justifying a search without a warrant 
is whether the facts upon which the searcher acted 
would serve to cause the issuance of a search war- 
rant if one could be timely procured, or in other 
words, whether such facts are apparent evidence 
which would be competent in the trial of the offense 
and which would lead a prudent man to reasonably 
believe that the offense has been committed.” * 


This test could be applied as a guide in all 
instances where one contemplates a search with- 
out specific authority and the circumstances 
appear to demand that action be taken immedi- 
ately. 

The next point to be taken up concerns those 
searches made to prevent the removal of crimi- 
nal goods where immediate action is deemed 
necessary. Three things must be present: (1) 
circumstances must demand immediate action, 
(2) action must be taken to prevent removal or 
disposal of property, and (3) such property 
must be believed on reasonable grounds to be 
criminal goods.” 

In the Gosnell case, the board of review laid 
down a rule to be used in determining whether 
immediate action was necessary to prevent re- 
moval of criminal goods, thus validating a 
search without authority. This rule is worthy 
of note. 

“Whether or not each prerequisite was satisfied 
will in each case be a matter for determination by 

. Par. 152 MCM, 1951, p. 287. 

- ACM 4351 Gosnell, 3 CMR 646—here the accused was arrested 
in a latrine. A search of the barracks 50 yards from the 
building was held unlawful when made without authority. 

. ACM 4115 Ward, 2 CMR 688—the accused attempted to leave 
the base with a false pass and was halted. Upon failure to 
produce evidence of ownership of the automobile he was driving, 
it was searched to determine whether it was a stolen vehicle. 
The search, which uncovered marihuana, was held reasonable, 
hence lawful, and contemporaneous with the accused’s arrest. 


- ACM 4115 Ward, 2 CMR 688, 694. 
. Par. 152 MCM, 1951, p. 287; ACM 4351 Gosnell, 3 CMR 646. 
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the court at the time the evidence obtained as a 
result of the search is offered in evidence, and for 
further determination by all appellate agencies re- 
viewing the record of trial. This is to say that the 
test of whether these prerequisites have been met 
is determined objectively after the search is made 
and in view of all of the known circumstances exist- 
ing at that time. The test will never be a sub- 
jective determination of how the situation appeared 
to the person making the search at the time of the 
search. To apply this latter test would mean, in 
many instances, to place in the searcher the author- 
ity specifically vested in the commanding officer. 
It is obvious that in practically every search made 
without the authority of the commanding officer, 
the person making the search thinks the circum- 
stances demand immediate action, and this is proved 
by the fact that he did not wait to obtain. such 
authority.” * 


Boards of review have upheld searches with- 
out warrants ; to prevent the removal of whiskey 
where its disposal into the Korean black market 
was feared; ** and to prevent the disposal of a 
secret government document.*® 

Recently the Court of Military Appeals con- 
sidered the cases concerned with the legality of 
searches conducted by NCO’s in charge of a unit 
in the absence of all unit officers, where there 
was reasonable basis for a search. The issues 
were ultimately resolved to a determination of 
whether immediate action was necessary to 
prevent the removal of criminal goods. 

The two cases appear almost identical but are 
not exactly the same. In both cases a report 
was received that certain money had been stolen 
from one of the men. They were in the field and 
immediate action was taken to recover the 
money. 

In U.S. v. Swanson,” the 1st sergeant ordered 
an inspection of the men, and the money was 
found concealed in the equipment of the accused. 
No commissioned officers were present, nor were 
they expected back for some time. It was con- 
cluded by the Court that under these circum- 
stances, immediate action was reasonably neces- 
sary to prevent the removal or disposal of the 
property. It was apparent that the theft was 
committed by a member of the organization. 
The deciding question was, who could order the 

search. The Court concluded that the 1st ser- 
geant, in the absence of all unit officers, was 
charged with the responsibility of protecting 
property, maintaining discipline, and prevent- 
ing crimes or disorder within the organization, 
and, under these circumstances, he had author- 
ity to order a search when immediate action was 


37. ACM 4351 Gosnell, 3 CMR 646, 657. 

38. ACM 5168 Trolinger, 5 CMR 447. 

39. ACM 8212 Cascio, 16 CMR 799. 

40. U. S. v. Swanson, 3 USCMA 671, 14 CMR 89. 
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demanded to prevent the removal of criminal 
goods. The problem was not presented, nor did 
the Court decide, whether the general authority 
of the commanding officer to order searches of 
government property descended on the Ist ser- 
geant here, and it is doubtful whether such 
broad general powers could be imputed to him 
without a direct delegation of authority by the 
commanding officer. 

In U.S. v. Davis,“ money was taken from one 
of three men occupying a hut and it was appar- 
ent that one of the two others had takenit. The 
1st sergeant ordered all three men to report to 
the orderly room and then directed a search 
which uncovered the stolen money behind the 
picture frame of the accused. The Court ap- 
plied the rule of the Swanson case here since no 
unit officers were present at the time. The dis- 
tinguishing points here are, (1) the fact that 
the commanding officer was present on the base 
as the battalion OOD, and (2) that the 1st 
sergeant had all possible suspects in custody, 
therefore, there is some doubt that immediate 
action was necessary in this case. One judge 
adhered to this view and wrote a dissenting 
opinion, but the majority held that the fact that 
there was a possibility of detaining the suspects 
until authority was obtained from the Com- 
manding Officer does not affect the legality of 
this search since the possibility of other courses 
of action does not destroy the reasonableness or 
necessity of that course of action already taken. 

Searches made with the consent of the accused 
are often suspect. All too often there is no 
real consent present but mere acquiescence to 
superior authority.*? It must be remembered 
that consent is not to be implied merely because 
the accused peacefully submits to an apparent 
lawful search or show of force of authority.” 
It is not necessary, however, that all his rights 
be explained before consent to a search can be 
obtained; “* but consent must be freely given 
either explicitly or impliedly by the accused’s 
words and actions.** Also, where consent to a 
41. U.S. v. Davis, 4 USCMA 577, 16 CMR 151. z 
42. ACM 4283 Cook, 1 CMR 850; CM 354324 Heck, 6 CMR 223; 

U. S. v. Wilcher, 4 USCMA 215, 15 CMR 215. 

43. ACM 4332 Kofnetka, 2 CMR 773; CM 376907 Berry, 18 CMR 347 
(Dissenting opinion). Where there is persistent objection to the 
introduction of the evidence, and testimony by the accused on the 
preliminary matter of voluntariness of the consent to the search, 
the government must prove, with at least a preponderance of 
evidence, free and voluntary consent to the search. 

44. ACM 5796 Toreson, 8 CMR 676—here the accused, when con- 
fronted by agents who stated they wanted to search his quarters, 
said, “Go ahead.” Held: consent given. 

45. ACM 7393 Figueroa, 14 CMR 804.—OSI agent, on information 
that the accused had stolen property in his possession, appre- 
hended the accused while he was seated in a jeep. He told the 
accused of the information he had and asked him if he would 
willingly turn over the property. The accused said he would and 
led the agent to his house. The agent gave no indication that 


he had the right to search, nor did he warn the accused that 
he was a suspect. Held: consent given. U. S. v. Wilcher, 4 
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search is obtained because one believes, w th 
good cause, that unless he agrees a warrant may 
be secured, there is no illegality in the induce. 
ment.** 

Now we consider the final example of our ; ix 
fundamental lawful searches; namely, a search 
conducted in accordance with the authority 
granted by a warrant issued by a court after a 
showing of cause, describing the place and thing 
with particularity. The warrant must be bas.:d 
on supporting affidavits.” 

In the military services there is little applica- 
tion of this rule since few searches require t:1e 
obtaining of search warrants from a civil court. 
Suffice it to say that where a search takes one 
beyond military jurisdiction, a warrant from a 
civil court should be obtained, unless the unusual 
circumstances of the case obviate this require- 
ment, as where the search is incident to a lawful 
arrest, or where immediate action is required, 
or where consent is given. Briefly, when it be- 
comes necessary to obtain such a warrant, it 
must be sought from an authorized judicial of- 
ficer having jurisdiction over the place to be 
searched. He will cause a warrant to be issued 
only after having been convinced that there is 


good reason to believe that a crime is being or J 


has been committed, and that the illegal goods 
used in the crime may be found in the place 
designated. These facts must be supported by 
oath or affirmation. The goods to be seized and 
the place to be searched must be particularly de- 
scribed. Whether the evidence is sufficient is 
his decision.** 

We have now considered the six basic situa- 
tions concerning legal searches. These do not 
represent every possibility nor is it intended 
that they should. Every case presents its own 
problem and a varied set of circumstances which 
will not always fit into a well-defined slot. 

In applying the rules excluding evidence ob- 
tained as a result of an illegal search, the funda- 
mental inquiry in every instance must be 
whether the search was unreasonable. If it is, 
the evidence is inadmissible.” The determina- 
tion of the question of reasonableness is found 
in the facts and circumstances of each case.” It 
must be remembered in applying this rule of 


USCMA 215, 15 CMR 215—the first sergeant brought CID agent 
to the accused and the agent asked if he could search his be- 
longings, The accused took him to his room and allowed the 
search. Held: consent given. CGCMS 20062 Friend, 17 CMR 
550. 

46. U.S. v. Marrelli, 4 USCMA 276, 15 CMR 276. 

47. ACM 4948 Whitler, 5 CMR 458. 

48. Law and Administration Series, published by Institute of Gov- 
ernment, University of North Carolina—‘“‘The Law of Search and 
Seizure’, P. 2, Ernest W. Machen, Jr. 

49. ACM 8094 Pagerie, 15 CMR 864. 

0. ACM 4948 Whitler, 5 CMR 458. 
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reasonableness that a search conducted under 
the authorization of the commanding officer may 
te quite reasonable because of his extensive 
search powers, even though the same facts would 
be insufficient basis for the issuance of a search 
warrant. The maintenance of law and ‘order 
i) the military services demands that this be so. 

One fundamental guide that must be remem- 
tered is the purpose of a search. A search 
sould not ordinarily be conducted for the pur- 
y ose of exploring for evidence to be used in the 
trial; rather, its purpose is to uncover the im- 
} lements or fruits of the crime, or objects hav- 
jag close relationship with the crime.™ As has 
}een previously noted, it would appear that such 
<n exploratory search, if authorized by a com- 
Manding officer, may be lawfully conducted, but 
the law is not clear on this point and should not 
be relied on.-: 

In review, certain general deductions can be 
made on the application of the law against un- 
reasonable searches and seizures. Where the 
search is lawful, not only the property seized 
but testimony of the findings is admissible.” 
But if it is unlawful, all such evidence is inad- 
missible and this extends to the statements of 
witnesses obtained as a result of the illegal 
search.® 

Where one asserts the illegality of a search, he 
has the burden of proving it by a fair preponder- 
ance of the evidence.” If he fails to do this, the 
evidence will be admitted. 

The rule of the exclusion of evidence, the 
product of an unlawful search, is private and 
personal and must be asserted by the person 
whose rights were infringed upon and no others. 
Failure to object may be fatal to further con- 
sideration.» The importance of preserving the 
right to future consideration of an issue on ap- 
peal by raising an objection where appropriate 
cannot be overemphasized. 

This concludes the résumé of the many points 
that have been brought before the Court of 
Military Appeals and the boards of review. It 
is apparent that the civil rights afforded civilians 
of the United States by the Fourth Amendment 
are clearly guarded in the military in the appli- 
cation of Paragraph 152 MCM, 1951. 


51. ACM 9010 Elliot, 16 CMR 882—the search conducted to uncover 
samples of handwriting to be used at trial for comparison with 
certain worthless checks was illegal. 

52. ACM 4163 Johnson, 2 CMR 644. 

53. CM 354324 Heck, 6 CMR 223. 

54. ACM 8310 Wharton, 15 CMR 808; NCM 380 Triplett, 18 CMR 421. 

55. U. S. v. Dupree, 1 USCMA 665, 5 CMR 93; CM 354597 Thomas, 
6 CMR 259—here failure to object was held not a waiver of 
accused’s rights since law officer held in two similar cases that 
the evidence was admissible and counsel had no reason to expect a 
departure from that. 
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True, the exigencies of the service requirethat 
searches, under certain circumstances, not be 
unduly restricted, but there is no cause for 
alarm. Experience has proven that the letter 
and spirit of the law is carefully observed in 
order to protect the rights of those in the mili- 
tary services to be secure from all wnreasonable 
searches. 

The problems presented herein are many, but 
the solution is simple. The main lesson to be 
learned is that litigation on this point should 
and can be avoided. The law is plainly set out. 
The complications in applying it are only ex- 
perienced where, in haste, one thoughtlessly neg- 
lects to take a moment to analyze the problem 
before acting. 

By adhering to a few practical precautions, 
many of the difficulties that ensnare military 
law enforcement agencies may be avoided. The 
JAG Journal article, “Be Careful Where You 
Search’, set forth eight excellent points to 
guide one in avoiding the possibility of becoming 
involved in an unlawful search problem. Briefly 
it was suggested: 

(1) That the commanding officer of every 
ship or shore station should promulgate an order 
or memorandum delegating to certain responsi- 
ble people of his command, the power to order 
searches. This power is limited and should be 
used advisedly. 

(2) In the absence of such specific delegation 
of authority, a subordinate within the command 
may lawfully search only, (a) as an incident to 
a lawful arrest, (lawful arrest must be based 
on reasonable belief and can’t be justified by a 
subsequent search), (b) to prevent removal of 
criminal goods, (c) in accordance with military 
custom, or (d) with freely given consent of the 
accused. As indicated by the cases covered 
herein, these fields of law are narrowly re- 
stricted and one must proceed with caution in 
such circumstances. 

(3) Although the exercise of the power to 
order searches vested in the commanding officer 
is not conditioned upon probable cause, it should 
be exercised with caution. There are limita- 
tions. It must be remembered that such exer- 
cise of discretion may be challenged as a gross 
abuse of the power granted. 

(4) The rule of exclusion applies not only to 
the fruits of an unlawful search, but also to 
anything that is developed as a consequence 
thereof. 

(5) Searches of military personnel or of 


56. JAG Journal—July-August 1953, “Be Careful Where You Search”, 
CDR W. K. Earle, USCG. 
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vehicles or places occupied by military personnel 
outside of the area which is under the juris- 
diction of the commanding officer (except in 
foreign or occupied countries) must conform to 
the law of the place where the search is made. 
The commanding officer’s broad power of search 
cannot be relied upon in such situations. 

(6) A search with the consent of the owner 
is lawful, even though there is no other author- 
ity for it. However, such consent must be 
freely given, and where a military inferior 
superior situation is involved, coercion is likely 
to be implied. Mere acquiescence is not consent. 

(7) Situations under which a search would 
be justified solely on the basis that it was im- 
mediately necessary to prevent removal of 
criminal goods will be few and far between. 
Three conditions must be present, (a) situation 
must demand immediate action, (b) the action 
must be required to prevent removal or disposal 
of property, and (c) the property must be be- 


lieved on reasonable grounds to be criminz] 
goods. 
(8) Don’t count on being able to justify a 
search solely on the grounds of military custom. 
In summing up, it can be stated that the safest 
policy to follow is to obtain specific authority 
before searching in every case unless the situa- 
tion clearly demands immediate action. Par- 
ticularly in instances where the suspect or 
suspects are in custody is it apparent that im- 
mediate action is not necessary and specific 
authority should always be obtained. One 
should not rely on the peculiar exceptional cases 
where searches are held lawful though subject 
to doubt. Always be positive your search is 
authorized by the order of proper authority or 
the exigencies of the particular situation. 
“Think Before Searching” and you will avoid 
the many pitfalls that have ensnared others 
who, overzealous in their attempts to solve the 
crime, have acted hastily and without reason. 
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The following cases are published to inform the naval 
service that certain questions regarding military law are 
pending final determination in the United States Court of 
Military Appeals at the request of the Judge Advocate 
General of the Navy. The facts of the cases are di- 
gested from the opinions of the boards of review. 





UNITED STATES, Appellant, v. THOMAS W. EKEN- 
STAM, U. S. Navy, Appellee, NCM 55 02724 


“The accused herein, upon trial by general court- 
martial, pleaded guilty to violation of Article 134 and 
the eight specifications thereunder, alleging the viola- 
tion by the accused of Article XV of the Administrative 
Agreement between the United States of America and 
Japan, dated February 28, 1952. The respective speci- 
fications set forth that the accused did (at various times) 
violate this Administrative Agreement by purchasing 
golf clubs (also other items at the different times) 
from a non-appropriated fund organization and dis- 
posing of same to a person not authorized to purchase 
from the said organization. He was sentenced by the 
court to be discharged from the service with a bad con- 
duct, forfeiture of all pay and allowances, confinement 
at hard labor for 18 months and reduction to the rate 
of seaman recruit. (One previous conviction consid- 
ered.) The convening authority approved only so much 
of the sentence as provides for the bad conduct dis- 
charge, confinement at hard labor for one year, forfei- 
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QUESTIONS 


ture of $58.00 per month for a like period and reduction 
to seaman recruit. 

“se & * 

“The issue before us is unique, namely, may an ad- 
ministrative agreement of the type before us be made 
the basis for a penal charge although nothing in the 
agreement indicates that it goes beyond ‘administrative 
arrangements’. Moreover, to accomplish the ‘admin- 
istrative arrangements’, the agreement required further 
implementation (Article XXVI) and was not entirely 
self-executing (Articie XXVII).” 

Although the majority of the board agreed the law 
was not “crystal clear” it came to the conclusion that 
“treaties are binding on the ‘contracting parties only’ 
and an administrative agreement has the dignity of a 
treaty”. Furthermore even assuming this agreement to 
be “local law” it was not penal in nature and does not 
assess punishment. Therefore since it is administrative 
in nature it cannot be made the basis for a criminal 
offense. The board held the specification did not allege 
an offense and consequently set aside the proceedings, 
findings, and sentence. (One member dissented.) 

The Judge Advocate General certified the following 
question concerning this case and NCM 55 02777 Hall, 
NCM 55 02789 Reynolds, NCM 55 02788 Bechtel, NCM 
55 02728 King, involving the same issue, to the Court of 
Military Appeals. 

“Do the specifications [involving the Administrative 
Agreement] allege offenses under the Uniform Code of 
Military Justice.” 
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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the more recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for information pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





AiDER AND EBETTOR—Participation in a fight by one who knows 
his associate and ally is armed and likely to kill constitutes 
evidence of aiding and abetting sufficient to hold the participator 
responsible for the death caused by his associate. 


INSTRUCTIONS—instructions concerning the responsibility of an 
cider and abettor for a murder caused by the principal offender 
must point out the possibility of the aider or abettor being guilty 
in a lesser degree than the principal. 

e Two American soldiers in Germany were walking in 
a park one night. As they passed by one German 
couple they got the impression that the man had called 
them “some sort of name.” The two soldiers turned 
around and started following the couple but shortly 
after this the couple began to run. The soldiers took 
up the chase and Jackson took the lead. After running 
some distance the German man stopped and Jackson 
ran into him. The German swung and knocked off 
Jackson’s hat. While Jackson was picking his hat up, 
Burns, the other soldier, went by and caught up with 
the German. “The German ‘hollered’, as ‘if he were 
hurt’. ‘Moments later’ Burns appeared with his knife 
in his hand. He said ‘come on let’s go, I think I cut 
him’. Both of them ran out of the park.” 

The German later died as a result of knife wounds 
and Burns and Jackson were tried and convicted of 
murder. On appeal to the Court of Military Appeals a 
question was raised as to whether or not Jackson’s 
conviction was proper as an aider and abettor of Burns. 

In discussing this problem the Court stated, “the law 
of aider and abettor is not a dragnet theory of com- 
plicity. Mere inactive presence at the scene of the crime 
does not establish guilt. * * * The law requires concert 
of purpose or the aiding or encouraging of the per- 
petrator of the offense and a conscious sharing of his 
criminal intent. * * * Counsel for Jackson concede that 
under one view of the evidence Jackson tried to assault 
Brueckmann. They contend, however, that ‘Jackson’s 
intention was to do nothing worse to the German than 
assault him with his fists. They maintain, therefore, 
that he is not responsible for the independent act of 
Burns. *.* * 

The Court pointed out that from the testimony pre- 
sented the court-martial could reasonably infer that the 
two accused had made some sort of agreement as to what 
to do. Also, Jackson was aware of Burns’ knife and, 
in fact, the Court noted that Jackson also was armed 
with a knife. It should have been obvious to any reason- 
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able person, the Court determined, that the two soldiers 
could expect violence from the German as a consequence 
of their conduct. Therefore, the Court was of the 
opinion, that “a homicide resulting from an assault 
under such circumstances is sufficient to support a con- 
viction for murder.” 

Another error was raised in Jackson’s defense. This 
concerned the instructions of the law officer as to the 
intent of Jackson. The Court instructed that an aider 
and abettor is not necessarily guilty in the same degree 
as the principal in cases such as this. It all depends 
on the intent harbored in mind of that particular ac- 
cused. “The court-martial could, therefore, reasonably 
conclude that Jackson did not share Burns’ criminal 
intent and that his guilt was no greater than man- 
slaughter.” Since the law officer in his instructions did 
not provide for this possible limitation on the degree 
of Jackson’s guilt the Court remanded Jackson’s case 
so that a board of review could order a rehearing on the 
charge of unpremeditated murder or affirm findings of 
guilty of involuntary manslaughter. The decision of 
the board of review as to Burns was affirmed. U.S. Vv. 
Jackson and Burns, 6 USCMA 198, 19 CMR 819. 


COURT-MARTIAL—aAlthough a member of a special court-martial 
becomes a witness for the prosecution when an official document 
signed by the member is put into evidence by the trial counsel, 
if the prejudice does not affect the findings a rehearing may be 


_ ordered solely to determine an appropriate sentence. 


@ The accused was charged with an unauthorized ab- 
sence and missing movement through neglect. The 
special court-martial found the accused guilty by plea 
of the UA, but granted-a motion for a finding of not 
guilty as to the missing movement. He was sentenced 
to a BCD, forfeiture of $40.00 per month for two months, 
and confinement for two months. 

At the trial the prosecution introduced into evidence 
the plan of the day which was promulgated the day the 
accused’s absence began. The purpose of introducing 
this document was to show that the accused had knowl- 
edge that the vessel was to get underway the following 
day. The plan of the day was signed by a Lieutenant 
(jg) Pratt for the executive officer of the ship, a Lieu- 
tenant Harward. Both officers were members of the 
court-martial. 

On appeal before a board of review appellate defense 
counsel objected that under the rule of U. S. v. Moore, 
4 USCMA 675, 16 CMR 249, when the plan of the day 
was introduced into evidence, Lieutenant Pratt became 
a witness for the prosecution and thereby ineligible to 
sit as a court member. The board of review with one 
member dissenting agreed with the argument, reversed 
the findings, and set aside the conviction. 

The Judge Advocate General certified two questions 
concerning this holding to the Court of Military Appeals. 
(Issues digested in the July 1955 JAG Journal, page 
20.) 
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The Court agreed that Lieutenant Pratt became a 
witness for the prosecution as soon as the plan of the 
day was put in evidence by the trial counsel. The ma- 
jority of the Court, however, did not completely agree 
with the board of review as to the proper disposition of 
the case. Being of the opinion that the accused suffered 
no prejudice as to the findings (the accused pleaded 
guilty to the only remaining charge) the Court ordered 
a rehearing only as to the sentence. U.S. v. McBride, 
6 USCMA 430, 20 CMR 146. 

INCONSISTENT PLEA—‘‘In order to have a plea of guilty set aside 
by a court on a claim of intoxication [made in an unsworn mitiga- 
tory statement after the findings], the showing should create at 


least reasonable doubts about the accused’s capacity to use his 
mental faculties.” 


@® The accused was charged with misappropriation of a 
government vehicle. At the trial by special court- 
martial, the accused pleaded guilty and after being ad- 
vised of his rights and warned of the effect of his plea, 
he persisted in admitting his guilt. After the court re- 
turned findings of guilty, the accused made the follow- 
ing unsworn answer to a question propounded by his 
counsel: 

“ACCUSED: At the time I misappropriated the ve- 
hicle I was very much under the influence of alcohol. 
I just lost my head I just couldn’t control myself. I 
really didn’t know or understand what I was doing.” 

The court-martial sentenced the accused to a bad- 
conduct discharge, confinement at hard labor for four 
months, and partial forfeiture of pay and allowances for 
a like period. The findings and sentence were approved 
by appropriate intermediate reviewing authorities. The 
board of review also affirmed the findings and sentence, 
but one member dissented on the basis that the unsworn 
statement of the accused was inconsistent with his plea. 
The Judge Advocate General certified a question concern- 
ing the inconsistency of this statement to the Court of 
Military Appeals. (Digest of certified question appeared 
on page 20 of July 1955 JAG Journal) 

The Court of Military Appeals noted a large number 
of factors present in the accused’s case which strongly 
suggested that his plea was not improvidently entered. 
Some of the factors were clarity of the specification lan- 
guage, representation by an officer, explanation by the 
president of the court to the accused of his right to plead 
not guilty and of the maximum punishment, and the 
fact that the accused did not request counsel before the 
board of review. Nevertheless since one member of 
the board concluded that there was a substantial ques- 
tion of law involved, the Court determined to analyze the 
question of inconsistency which it stated to be closely 
interwoven with improvidence. 

To be inconsistent, the Court pointed out, the state- 
ment would have to indicate that the accused’s mental 
faculties had been so impaired that he could not form 
the specific intent required for the offense charged. 
Any voluntary intoxication of a lesser degree is of no 
consequence as a defense, the Court continued. 

The unsworn statement of the accused, the Court 
stated “is no more than the usual version given by one 
who seeks to soften the punishment to be imposed, by 
assuring a court that he would not have been in the 
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hands of the law had he been fully conscious of the con- 
sequences.” This, the Court concluded, was not sufficient 
to allow the accused to escape the effect of his guilty 
plea. U.S. v. Wright, 6 USCMA 186, 19 CMR 312. 


CORPUS DELICTI—For corpus delicti purposes the evidence ne-d 
not show the beginning date of an unauthorized absence with 
exactness as long as it establishes that the absence probably corm- 
menced on or near the date charged. 


@ The accused was tried and convicted of deserticn 
from the Army for a period of approximately eight 
years. He was sentenced to a DD, total forfeitures, and 
confinement at hard labor for two years. The conviction 
was affirmed by a board of review. 

On appeal to the Court of Military Appeals the 
accused objected that aside from his pre-trial statement 
the evidence was insufficient to establish the corpus 
delicti of the crime of desertion. At the trial the Army’s 
record of the accused showed that he was last paid 
through 31 January 1946. Further, that on 23 Febru- 
ary 1946 he was transferred from Fort Meade, Mary- 
land, to Fort Jackson, South Carolina. No further 
entries appeared in the accused’s record as to him being 
discharged, or even as to any absentee status. A stipu- 
lation was introduced, however, from a friend of the 
accused which stated that he first met the accused in 
the early part of 1946. He saw him regularly until 
1954. In 1947-8 he began to work with the accused 
as a plumber, but in all these eight years the accused 
never mentioned or demonstrated any connection, past 
or present, with the Army. 

The Court reaffirmed the rule that “a confession or 
admission is inadmissible against an accused unless the 
record contains other evidence that the offense has prob- 
ably been committed [corpus delicti], and we have 
held this to mean some evidence indicating the probable 
existence of each element of the offense charged.” 

The accused objects that aside from his pre-trial 
statement the inception of the absence is not fixed with 
certainty. The Court replied that this date need not 
be shown with exactness for corpus delicti purposes. 
The combination of facts, as shown by the Army’s rec- 
ord of the accused and the stipulation of the witness, 
the Court explained, make it appear probable that the 
accused abandoned the Army in February 1946. This 
satisfies the requirement for introduction of the pre-trial 
statement. This statement removes all doubt, the Court 
determined, and amply supports the findings of the trial 
court and board of review. U.S. v. Bonds, 6 USCMA 
231, 19 CMR 357. 


_ CARNAL KNOWLEDGE—It is not error for a law officer to refuse to 


instruct members of a court-martial on inferences to be made from 
the absence of a fresh complaint in a “‘carnal knowledge” case in 
which no claim is made that the accused used force or violence. 


@ The accused was tried and convicted of having carnal 
knowledge of the person of Sieglinde, B., a 13-year-old 
German girl, in violation of Article 120, UCMJ. After 
the alleged event occurred the girl made no complaint to 
anyone for several days. At the trial the defense coun- 
sel requested that the law officer instruct the members of 
the court that the absence of such a complaint should be 
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considered as a factor impeaching the testimony of the 
complainant. The law officer refused to give such an 
instruction and this action was assigned as error before 
the Court of Military Appeals. 

The Court recognized that the request by the defense 
would have been a valid one in a rape case. There, 
hc wever, the Court pointed out, absence of consent is an 
element of the crime, whereas in the offense of carnal 
k owledge consent is not in issue. The Court was of the 
o inion that an instruction on the absence of a fresh 


complaint by the alleged victim might mislead the mem- 
bers of the court. Also it was noted that since the re- 
action of minors to such a criminal act is very difficult 
to forecast, the absence of a fresh complaint might not 
have the same meaning as it would in a rape case. The 
Court held that the law officer was correct in refusing the 
instruction. The decision of the board of review was 
affirmed. U.S. v. Mantooth, 6 USCMA 251, 19 CMR 
377. 





BJLLETIN BOARD... 
(Continued from Page 2) 

To supplement further the training and experience of 
Navy law specialists, and to give the additional general 
n..val background considered necessary for performance 
o duty as senior officers, particularly when serving with 
i) portant staffs, a number of law specialists will be 
scnt each year to the General Line School at Monterey, 
the Armed Forces Staff College, and the Naval War 
College. : 

This program will continue on a long range basis, and 
te present plan is to follow the schedule set forth below 
while inaugurating the plan during the next year: 

(1) Ten newly commissioned law specialists will be 
ordered to sea for one or two years in large combatant 
vessels; beginning with those new law specialists selected 
in November 1955; 

(2) Five law specialists will enter the General Line 
School, at Monterey with the class commencing 6 Febru- 
ary 1956, for a nine months course; 

(3) One law specialist will enter the Armed Forces 
Staff College with the class commencing in August 1956, 
for a six months course. 

(4) One law specialist will enter the Naval War Col- 
lege (Command and Staff Course) commencing 15-20 
August 1956, for a ten months course; 

(5) One law specialist will enter the Naval War 
College (Senior Course) with the class starting 15-20 
August 1956, for a ten months course. 

In connection with the new program described in the 
foregoing paragraphs, the Judge Advocate General has 
submitted the following nominations to the Bureau of 
Naval Personnel: : 

(a) Naval War College (Senior Course) for the 
class to commence about August 1956: Prin- 
cipal: Commander Leonard R. Hardy, USN 
Alternate: Commander William A. Collier, 
USN 

(b) Naval War College (Command and Staff) for 
the class to commence about August 1956: 
Principal: Commander James L. Hughes, Jr., 
USN Alternate: Commander Robert H. Rath- 
bun, USN : 


(c) Armed Forces Staff College for the class to 


commence about August 1956: Principal: 
Commander Robert F. Nuttman, USN Alter- 
nate: Commander Jack L. Kenner, USN 

(d) Armed Forces Staff College for the class to 
commence about February 1957: Principal: 
Commander Geoffrey E. Carlisle, USN Alter- 
nate: Commander Frederic H. Kaul, USN 


The Bureau of Naval Personnel is in the process of 
preparing the necessary implementing procedures and 
instructions to be followed in selecting and processing 
future candidates for such billets. Additional announce- 
ments concerning the matter will be made as soon as 
possible. 

The plans outlined above are in addition to another 
new program already in operation under which five 
Navy law specialists are now attending the Senior 
Course at the Judge Advocate General’s School, con- 
ducted by the Army at the University of Virginia. 

This program is designed to give senior officers ap- 
proximately nine months of intensive schooling in prac- 
tically all phases of the law encountered in the services. 
The following courses are among those offered: Military 
Justice, Military Appeals Program, Military Science, 
Claims, Legal Assistance, Lands, Non-Appropriated 
Funds, Military Rule, Military Government, and Inter- 
national Law. 

The Navy law specialists attending the Senior Army 
course at the present time are the following: Captain 
Wilfred A. Hearn, USN, Commander Hilbert S. Cofield, 
USN, Commander Thomas P. Smith, USN, Commander 
John P. Gleeson, USN, and Commander Willard D. 
Hoot, USN. These officers entered the School on 10 
October 1955, and will complete the course during May 
1956. 

It is hoped that arrangements for law specialists to 
attend the three months junior course at the Army 
School at Charlottesville can be announced within a short 
time. 

ADMINISTRATION DIVISION 





The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 October 1955. 





LT Helen E. Bisz, USN from JAG to COMWESTSEA- 
FRON. 

LT Ward Boston, Jr., USN from COMCRUDESPAC to 
JAG. 

LT (JG) Donald A Brown, USNR from JAG to Inactive 
Duty. ; 

CDR F. La Mar Forshee, USN from JAG to CIN- 
CNELM. 

CAPT Erik A. Johnson, USN from PRNC to COM 1. 

CDR William E. Neely, USN from JAG to COM 13. 

LT William H. Smith, Jr., USNR from COMFAIRPHIL 
(GUAM DET) to NAVSTA, Key West. 
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The returned Mail List Verification Forms (NAV- 
JAG—474 (9-55) ) have indicated, in general, service wide 
approval of the contents and make-up of the JAG 
Journal. The criticisms received will be seriously con- 
sidered and an earnest attempt will be made to obtain 
articles along the lines suggested for publication. Arti- 
cles on several of the most frequently requested topics 
have already been or are in the process of being pre- 
pared. All of the articles in this issue are subjects 
which have been frequently requested and others will 
follow in subsequent issues. 

A revised mailing list is being compiled for Naval 
Establishment Activities on the basis of the number of 
copies of the JAG Journal actually required by the 
various types of activities. It should be noted that the 
number of copies received by individual activities may 
not in every instance coincide with their individual re- 
quest. In cases where a large majorty of ships, units, 
or staffs of the same size consistently requested a 
reduction in or addition to the number of copies pres- 
ently received, the change was made for that whole class. 
Indications of a special need for additional copies in 
certain activities have been noted and appropriate 
changes in the number of copies mailed have been made. 


MILITARY JUSTICE DIVISION 


JAG NOTICE 5810 of 19 July 1955 requested com- 
mands to submit recommendations for changes to the 
Manual for Courts-Martial, U. S., 1951. Response has 
been exceedingly negligible despite the fact that many 
changes are necessary and desirable. It is intended to 
prepare a preliminary draft of all changes and submit it 
to all commands for study and comment. For this rea- 
son it is imperative that the initial recommendations of 
the various commands be submitted to the Judge Advo- 
cate General as soon as possible. 





CIVIL LAW FUNCTIONS OF JAG 


Although the abbreviation for the Office of the Judge 
Advocate General (JAG) is in everyday usage through- 
out the naval service, the Office itself and its functions 
are very often equated with the review and handling of 
courts-martial. There are many other functions, how- 
ever, carried on daily in the Office of JAG, which are 
vital to the administration of the naval service. 

Because every command in the naval service has regu- 
lar contacts with the Office of JAG the civil law functions 
of this Office will be explained in forthcoming issues 
of the JAG Journal. It is hoped that this material will 
familiarize those who do not know what is being done 
with the scope of work in each division and also bring 
those generally familiar with the overall functions of 
the Office up to date with recent changes in the 
organization. 
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PERSONNEL SECURITY DIVISION 











The growing importance of personnel security in tie 
administration of the Federal Government and an iu- 
creasing awareness of the necessity for a close legal 
review of the operation of the program has necessitated 
the establishment in the Office of the Judge Advocaie 
General of a new division entitled the Personnel Securi<y 
Division. This division has a dual function: (1) ™o 
review cases under the civilian and the military Per- 
sonnel Security Programs for legality of the charges, 
compliance with the law and regulations, and deter- 
mination of the sufficiency of the information on which 
action or proposed action is predicated; and (2) to serve 
as a repository for the precedents in all security matters, 

The underlying purpose of this security review is to 
insure fair and impartial treatment of all officers and 
employees against whom derogatory information has 
been filed and to assist in the development of adminis- 
trative procedures to accomplish this purpose. The 
objective of fairness necessitates a careful evaluation of 
information from whatever source obtained in order to 
offset as much as practicable the disadvantage arising 
from the necessary denial of the right of confrontation 
of accusers. 

As in all new developments in the administrative and 
legal fields where precedents are few and tenuous, the 
early disclosure of the pattern of decisions is of para- 
mount importance if conflict and confusion are to be 
avoided. Since security concepts and standards vary 
widely in an organization as diversified as the Depart- 
ment of the Navy and since the screening and the hear- 
ing of cases is a local command function, a correlation 
of actions taken by such agencies in similar cases is 
essential to the orderly development of this new field of 
law. The establishment of the Personnel Security Divi- 
sion as an integral party of the Office of the Judge 
Advocate General is merely one manifestation of a con- 
tinuing effort to furnish legal service to the operating 
commands of the Navy. 


INTERNATIONAL LAW DIVISION 


The main functions which the International Law 
Division performs are: examination of legal aspects of 
matters affecting the field of international relations 
under the cognizance of CNO; providing legal advice in 
foreign negotiations and agreements; consideration of 
problems of jurisdiction over naval personnel arising as 
a result of the NATO Status of Forces Agreement and 
other similar arrangements; maintaining close liaison 
with State and Defense Department during the negotia- 
tion of military agreements; providing legal advice to 
the Secretary of the Navy, CNO, and the Bureaus and 
Offices of the Navy Department in the field of Interna- 
tional Law—in particular with regard to such matters 
as civil government, territorial waters and airspace, im- 
migration and naturalization, foregn diplomatic claims, 
and foreign military assistance. In addition, where pos- 
sible the Division conducts indoctrination briefings for 
all officers assigned to missions, military assistance 
groups, and foreign legal billets prior to their departure 
from the United States. 
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THE INVESTIGATIVE PROCEDURE 


Lieutenant D. W. 


*HE BASIC PURPOSE OF ANY INVESTI- 
GATION, whether it is formal or informal or 
to be conducted by one, two or more members, is 
tc ascertain the facts concerning the matter to 
be investigated and then to report such facts to 
the officer who ordered the investigation, along 
w th such opinions and recommendations as may 
be appropriate. Many officers appointed to act 
as members of an investigation, although aware 
of this basic purpose, do not fully understand 
how they should proceed in order to accomplish 
it. For that reason, this article has been writ- 
ten and an attempt has been made to set forth 
herein the procedural information needed by 
those officers to perform their duties as members 
of such a fact-finding body. The article has 
been written in terms of a two or three member 
board and limited in its scope to the investiga- 
tion proper and the matters preliminary thereto. 
Although not discussed: herein, the same basic 
procedure is applicable to one member investi- 
gations. 

The first contact that an officer will normally 
have with an investigation, as a member, will be 
his receipt of notice of designation as a member 
of a board. If the notice does not specify a time 
and place for a meeting of the board, the officer 
should get in touch with the senior member of 
the board. This latter officer, who acts as presi- 
dent of the board, should, in such instances, 
designate a time and place for a meeting of the 
board. The meeting should take place as soon 
as possible after the appointment of the board, 
since it is at this meeting that a determination 
will be made as to just how the board will pro- 
ceed with the investigation. 


INITIAL MEETING OF THE BOARD 


The initial meeting of a board of investigation 
is one in which only members of the board, and 
the counsel for the investigation, if one has been 
appointed, participate. Other persons, includ- 
ing parties designated in the appointing order, 
should not be present since it is at this meeting 
that the board will determine the manner in 
which it shall proceed with the investigation. 
The meeting should commence with a reading of 
the appointing order, if one has been issued, by 
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the counsel for the investigation, or if such a 
counsel has not been appointed, the junior mem- 
ber of the board (It should here be noted that 
if a counsel for the investigation has not been 
appointed the junior member of the board acts 
in such capacity.) 2. A reading of the appointing 
order, when one has been issued, is desirable for 
it is in this document that the convening author- 
ity who appointed the board of investigation 
has set forth his instructions as to the conduct 
of the investigation. (All formal investiga- 
tions, and those informal investigations in which 
a party is designated at the outset, are convened 
by an appointing order. Other informal investi- 
gations may be so convened or may be directed 
verbally.) These instructions are binding upon 
the investigative body, and their method of pro- 
ceeding is limited or extended thereby. Among 
the instructions to be found in an appointing 
order are the following: (1) the scope of the 
investigation; (2) whether or not the board is to 
perform any additional functions, such as those 
of a pre-trial investigation, a board for redress 
of injuries to property, or a claims investiga- 
tion; (3) the persons initially designated as 
parties to the investigation; (4) whether or not 
the testimony of witnesses is to be taken under 
oath; (5) whether or not the board’s report 
should contain a verbatim transcript of the testi- 
mony taken; (6) the source of clerical assistance 
to be used by the board, if any; (7) the scope 
of the findings to be submitted ; and, (8) whether 
or not the board should submit its opinions and 
recommendations concerning the matter investi- 
gated, or certain aspects thereof.® 
After the board has read the appointing order, 
if any, and understood the instructions con- 
tained therein, a determination must still be 
made with regard to other matters relative to 
the investizative procedure which were not 
mentioned in the appointing order.* The presi- 
dent normally determines these procedural mat- 
ters but if any member of the board objects to 
his determination a vote must be taken and the 
decision of the majority governs. In case of a 





1. 0206a, 0302¢(1) and 0303, 1955 NS, MCM, 1951. 

2. 0303, 1955 NS, MCM, 1951. 

3. 0206b, 0303g¢(3) and (4) and 0304b, 1955 NS, MCM, 1951. 
4. 0302¢(1) and 0303, 1955 NS, MCM, 1951. 
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tie vote, however, the decision of the president 
is final. It is at this time that the president 
determines, insofar as he may do so, (1) what 
witnesses the counsel for the investigation will 
call to testify and in what order they will be 
called; (2) whether or not all members must be 
present throughout the investigation ; (3) where 
and when the board will meet for the commence- 
ment of the investigation; and (4) if an appoint- 
ing order does not so state, whether or not the 
sessions of the board will be open or closed to 
the public. 

When all matters have been settled as to the 
expected method of proceeding and the meeting 
has ended, the counsel for the investigation 
makes the appropriate arrangements to obtain 
the meeting place where the investigation is to 
be held (although the taking of evidence need 
not be confined to such place); arranges for 
the presence of known available witnesses; and 
notifies the designated parties of their designa- 
tion as such and of the time and place the board 
is to meet.® If the meeting of the board is not 
to take place within the next few hours, each 
party should also be informed at this time of 
his rights as a party. 


THE INVESTIGATION PROPER 
In general: 


The method of procedure of an investigation is 


determined by whether or not it is a formal or 
informal investigation. A formal investigation 
is one directed by the appointing order to take 
testimony under oath and to record its proceed- 
ings verbatim. This type of an investigation 
is governed by the general principles of military 
law, and procedural rules analogous to court- 
martial procedure are applied, where applicable. 
Although a formal investigation is not bound 
by the strict rules of evidence prescribed for 
trials by court-martial, it must, nevertheless, 
enforce constitutional and statutory restrictions. 


Furthermore, a general observance of the spirit . 


of the rules of evidence prescribed for courts- 
martial will promote orderly procedure and in- 
crease the probability of a full, fair, and im- 
partial investigation.’ 

An informal investigation is one which is not 
directed to take testimony under oath and to 
record the proceedings verbatim. Such an in- 
vestigation is not required to employ procedural 
rules analogous to court-martial procedure. In- 
stead, the board itself determines the best 
method of eliciting the facts. Similarly, an in- 


5. 0302a(1) and 0303, 1955 NS, MCM, 1951. 

6. 0302a(3) (a), 0303, and 0304d(1), 1955 NS, MCM, 1951. 

7. 02011b(1), 0302b(1) and (4), 0303, and 0303c, 1955 NS, MCM, 
1951. 
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formal investigation is not bound by the strict 
rules of evidence, and, although it must enforce 
constitutional and statutory restrictions, it is 
permitted much greater latitude in obtaining 
evidence than a formal investigation. For this 
reason an informal investigation can obtain 
testimony in certain instances, via a telepho.e 
and can permit one or more of the board mein- 
bers to move about informally and receive e i- 
dence to be considered by the entire board. 
It is desirable, however, even in an informal 
investigation to generally observe the spirit of 
evidentiary rules. 


Preliminary Procedure: 


An investigation begins at the time and place 
determined at the initial meeting of the board. 
At this time, the members of the board, the 
counsel for the investigation, if any, the re- 
porter, if any, and designated parties should be 
present. In addition, if any party has already 
obtained counsel, such counsel may also be 
present.® The first thing to be done is for the 
counsel for the investigation to introduce the 
parties to the board, along with their counsel, 
if any are present at this time, so that the board 
may know them and be able to ascertain the 
party to whom evidence presented to the board 
pertains. The counsel for the investigation 
then reads the appointing order, if any, so as 
to inform the parties of the matters contained 
therein, with which matters they must be ac- 
quainted in order to adequately take part in the 
investigation.° (As stated above, the appoint- 
ing order designates the scope of the matters to 
be investigated and sets forth pertinent instruc- 
tions concerning the conduct of the investiga- 
tion.) When this has been accomplished the 
counsel for the investigation informs each party 
as to his rights as a party. A party to an in- 
vestigation has the following rights: (1) the 
right to be notified promptly of his designation 
as a party; (2) the right to be present during 
the course of the investigation (but not when 
the investigation is cleared for deliberations) ; 
(3) the right to be represented by counsel at the 
investigation; (4) the right to cross-examine 
witnesses; (5) the right to present evidence in 
his own behalf; (6) the right to testify as a 
witness in his own behalf; (7) the right against 
compulsory self-incrimination; (8) the right to 
make a voluntary statement, oral or written, to 
be included in the investigative report; and 
(9) the right to make an argument at the con- 
8. 0201b(2), 0303, and 0303c, and e(1), 1955 NS, MCM, 1951. 


9. 0302c(2), 0303, and 0303e(2), 1955 NS, MCM, 1951. 
10. Cf. 0302¢(2), and 0307, 1955 NS, MCM, 1951. 
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clision of presentation of evidence." A party 
tc an investigation has no right to challenge any 
mw -mber either for cause or peremptorily. How- 
eer, whenever it appears in an investigation 
t} at a member of the board cannot approach the 
. ct finding mission with an open mind, such 
.et, along with the reasons therefor, may be 
ported to the convening authority for such 
a tion as he deems appropriate.” 
After the parties have been advised of their 
ghts as such, the board should ascertain if 
ose parties without counsel desire to be rep- 
‘sented. If any of them do so desire, the board 
sould recess or adjourn, as appropriate, and 
t ke such steps as are necessary to obtain coun- 
< 1 for them, unless such action would materially 
i; terfere with the taking of testimony which 
co -herwise would be unobtainable. Usually the 
board’s action in this regard will be limited to 
Lotifying the authority who appointed the 
board of a party’s request for counsel. When 
tae matter of counsel has been settled, the board 
is ready to receive evidence concerning the 
riatter to be investiated.** 


Obtaining Evidence: 


Evidence is usually presented to a board of 
investigation in the following order: evidence 
offered by counsel for the investigation; evi- 
dence offered by the parties ; evidence offered by 
counsel for the investigation in rebuttal; evi- 
dence offered ‘by the parties in rebuttal; and, 
additional evidence requested by the board. 
The order of examining each witness is usually 
direct examination by the person calling the 
witness (counsel for the investigation or party), 
cross-examination, redirect examination, re- 
cross-examination, and examination by mem- 
bers of the board.'* When a witness is called to 
testify he should be sworn, if an appointing 
order so directs, and then; before the commence- 
ment of the direct examination, be advised as to 
the subject matter to be investigated.» If any 
witness suspected of or charged with an offense 
(including a party) is called to testify, he shall, 
before being interrogated, be informed, by the 
president, of the nature of the offense of which 
he is suspected or charged, that he does not have 
to testify as to that offense, and, that if he does 
testify as to such offense his testimony may later 
»e used against him in a trial by court-martial.” 
After the examination of any witness has been 





- 0302c(2), 0303, 0304d, and 0305, 1955 NS, MCM, 1951. 
12. 0303b, 1955 NS, MCM, 1951. ~ 

- 0302¢(2) and 0303, 1955 NS, MCM, 1951. 

- 0302d(1) and 0303, 1955 NS, MCM, 1951. 

5. 0302d(2)(b) and 0303, 1955 NS, MCM, 1951. 
6. 0305b, 1955 NS, MCM, 1951. 


completed he should be advised by the president 
that he may make a statement of any pertinent 
matters within his knowledge not brought out 
in his prior testimony. Before excusing the 
witness, the president should, in instances 
deemed appropriate by him, instruct the witness 
to refrain from discussing his testimony with 
any person other than counsel or parties to the 
case.*? 

The evidence received by a board of investiga- 
tion may properly be presented in any form, 
i. e., oral, documentary or real. Although, as 
noted above, a formal or informal investiga- 
tion is not governed by the rules of evidence 
prescribed for courts-martial, the spirit of such 
rules should be observed where practicable. 
Therefore, officers conducting an investigation 
should always seek to establish the essential 
facts by competent and satisfactory evidence. 
Accordingly, a board should, whenever possible, 
consider the best evidence available; should per- 
sonally interrogate witnesses and inspect and 
observe pertinent places or property involved in 
the matter being investigated. Maps, charts, 
photographs, diagrams, letters, notes, orders, 
and other similar documents may, however, if 
appropriate, be received and considered by the 
board."*® In fact, in an informal investigation, 
if it is impracticable or impossible to secure the 
testimony, deposition, or affidavit of a witness, 
the board may properly secure information from 
the witness by means of correspondence or by 
telephone. If evidence is obtained from a wit- 
ness by means of a telephone call, the investigat- 
ing officer who made the call must reduce the 
information received to writing and sign it. In 
any case in which evidence is obtained from an 
unavailable witness by means other than a depo- 
sition upon due notice to the party, such party 
shall be shown the affidavit, correspondence, or 
substance of the telephone conversation, and 
thereafter any additional affidavits or corre- 
spondence obtained by the party from the same 
witness shall be received and considered by the 
investigative body. This procedure shall be in 
lieu of the party’s right to cross-examine the 
unavailable witness.” 

Witnesses appearing before the board will be 
examined under oath when the appointing order 
so directs.” Whenever a board of investigation 
is directed to act in the additional capacity of a 
pre-trial investigation or a board for redress of 
injuries to property, pursuant to Articles 32 and 
139 of the Uniform Code of Military Justice, 
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respectively, it shall be directed to examine all 
witnesses under oath.” 

In addition, it should be noted that a board 
of investigation has no power to compel the at- 
tendance of civilian witnesses by means of a 
subpoena unless the board is acting as a board 
for redress of injuries to property.” 


Statement and Argument: 


When a board of investigation has heard all 
of the evidence to be presented to it, each party 
then has the right to make an unsworn state- 
ment, either orally or in writing, for considera- 
tion and appending to the investigative report 
as anenclosure. This unsworn statement is not 
evidence and the party cannot be cross- 
examined upon it. However, counsel for the in- 
vestigation or any other party to the investiga- 
tion may rebut statements of fact therein by 
evidence. The statement should be factual, not 
argumentative, in nature.” 

After the board has received the statements 
made by the parties desiring to make them, it 
will hear argument from the counsel for the in- 
vestigation, the parties, or their counsel. The 
counsel for the investigation, if there is one, 
will be permitted to make the opening and clos- 
ing argument and each party, or his counsel, 
will be permitted to present argument. If no 
counsel for the investigation has been appointed, 
no argument will be made for the investigation, 
but any party, or his counsel, will be permitted 
to make an argument.” 

When the arguments are completed the in- 
vestigative hearing is finished and the board 
must then close to determine its findings of fact 
and, if appropriate, its opinions and recommen- 
dations. 

MISCELLANEOUS MATTERS 


Absence of a Member: 


Although it is desirable in most instances that 
all members of the investigative body be present 
throughout the investigation, such is not neces- 
sary unless the convening authority has so 
directed, or the investigation is formal in nature. 
Consequently, testimony or other evidence taken 
by one member of the board in the absence of 
other members is admissible for consideration 
by the entire board. In some informal investi- 
gations, it may be desirable for the convening 
authority to appoint an officer possessing special 
knowledge and experience as a member of the 
board of investigation for a specific but limited 
21. 34d, MCM; 0511e(2), 1955 NS, MCM, 1951. 

22. 0303, 1955 NS, MCM, 1951. 


23. 0302d(9), 0303, and 0303f, 1955 NS, MCM, 1951. 
24. 0303f, 1955 NS, MCM, 1951. 
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purpose. In such case, if the appointing ordar 
so directs, the officer need not participate in 
that portion of the investigation which does nt 
require or concern his speciality. In any case, 
however, when a member of the informal it 
vestigation is absent at a time when testimony 
is received by the board, the transcript or sur1- 
mary of the witnesses’ testimony will so show * 


Absence of a Party: 


A party to an investigation has a duty to at- 
tend all proceedings unless incapacitated by i'l 
ness or ordered away by competent authority. 
The absence of a party during the investigaticn 
does not, however, prevent the board from pro- 
ceeding. Normally, a reasonable delay in the in- 
vestigation should be accorded to a party who is 
to be absent, unless the party will waive the 
delay or the delay will materially hamper the 
investigative body in obtaining all of the facts.” 

If a party is, for some reason, absent during 
a period in which the board receives evidence, 
the president should insure that such party is 
shown the real and documentary evidence and 
statements of witnesses, or summaries of such 
statements, so received. In addition, any rea- 
sonable request by a party to cross-examine 
witnesses who testified during his absence 
should, where practicable, be granted. 


Absence of Counsel Where the Party Is Present: 


The absence of a counsel for a party during 
an investigation does not prevent the board 
from proceeding with the investigation. As a 
general principle, however, a reasonable delay 
in the investigation pending the return of the 
counsel should be granted unless the party will 
waive his right to have such counsel present or 
the delay will have a harmful effect on the 
efforts of the investigative body in obtaining all 
of the facts.*’ If a counsel for a party is, for 
some reason, absent during a period in which 
the board receives evidence, the president should 
insure that such counsel is shown the evidence 
obtained by the board during his absence. Fur- 
thermore, if the party has not waived his right 
to have the counsel present, any reasonable re- 
quest to cross-examine witnesses who testified 
during the counsel’s absence should, where 
practicable, be granted. 


Designation of Parties by the Board: 

Should it appear at any time during the course 
of an investigation that any person subject to 
the Uniform Code of Military Justice not pre- 


25, 0303e(1), 1955 NS, MCM, 1951. 
26. 0303e(2), 1955 NS, MCM, 1951. 
27. 0303e(2), 1955 NS, MCM, 1951. 
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viously designated a party to the investigation 
should be so designated, the board may do so on 
it. own motion.” If the board does designate 
someone a party to the investigation, it should 
pioceed by reading the appointing order to the 
n w party, advising him of his rights as a party, 
ad ascertaining if he desires counsel to repre- 
s-nt him. This procedure has been set forth in 
d.tail above. In addition, the counsel for the 
ii vestigation must at this time read to the party 
tie proceedings had up to this time, unless the 
p.irty specifically waives such reading. Any 
reasonable request by the party to recall wit- 
nesses previously examined for the purpose of 
c oss-examination must be granted. If the wit- 
n2ss cannot be recalled, cross-examination may 
b2 accomplished by deposition, or in an informal 
i. vestigation by other appropriate means.” 
\"hen this procedure has been completed the 
board may continue with its investigation. It 
siould be noted here, that the board also may 
t2rminate a party’s status as such at any time it 
appears that he no longer has a direct interest 
in the subject matter of the investigation.” 


GUIDE—INVESTIGATIVE PROCEDURE 


An outline of the investigative procedure, dis- 
cussed above, for use by members of boards of 
investigation as a guide in conducting an 
investigation is set forth below: 

I. INITIAL MEETING OF THE BOARD (ONLY MEM- 

BERS AND COUNSEL FOR THE INVESTIGATION 
ARE PRESENT) 
A. Counsel for investigation reads the ap- 
pointing order, if any, to learn: 
Scope of investigation ; 
2. Additional functions of board, if any; 
3. Designated parties; 
4. Whether or not witnesses are to be 
examined under oath; 
5. Whether or not a verbatim tran- 
script of testimony is required; 
6. The source of clerical assistance to be 
used by the board; 
7. The scope of the findings; and 
8. Whether or not the board is to submit 
opinions and recommendations. 
B. Discussion of expected method of pro- 
ceeding: 
1. The witness to be called and order of 
calling; 
2. Whether or not all members must be 
present throughout the investiga- 
tion ; 


—_ 





{8. 0304a and b, 1955 NS, MCM, 1951. 
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3. 
A. 


Where and when the board will meet 
to commence investigation ; and 
Whether or not the sessions will be 
open to the public. 


II. INVESTIGATION PROPER (MEMBERS, COUNSEL 
FOR. INVESTIGATION, PARTIES AND THEIR 
COUNSEL ARE PRESENT). 

A. Preliminary procedure. 


1. 
2. 
3. 


4, 


Counsel for investigation introduces 

parties to the board. 

Counsel for investigation reads ap- 

pointing order, if any. 

Counsel for investigation informs 

parties of their rights, i. e.: 

a. To be notified promptly of desig- 
nation as a party; 

b. To be present during the course of 
the investigation ; 

c. To be represented by counsel; 

d. To cross-examine witnesses ; 

e. To introduce evidence; 

f. To testify in his own behalf; 

g. Against compulsory self-incrimi- 
nation; 

h. To make a voluntary statement, 
oral or written, to be included in 
the investigative report; and 

i. To make an argument at the con- 
clusion of presentation of evi- 
dence. 

Note: A party has no right to chal- 

lenge any member. 

Determine if parties want counsel. 

a. Recess or adjourn to permit par- 
ties to obtain counsel, if necessary. 

b. When present, counsel for investi- 
gation introduces counsel to the 
board. 


B. Obtaining evidence (rules of evidence 
not applicable but spirit is followed) 


1. 


2. 
3. 


Counsel for investigation presents 
evidence to the board. 

Parties present evidence to the board. 
Counsel for investigation presents re- 
buttal evidence to the board. 


. Parties present rebuttal evidence to 


the board. 


. Additional evidence requested by the 


board is presented. 


. Procedure for examining witnesses : 


a. Counsel for investigation swears 
witness, if required by appointing 
order ; 

b. Counsel for investigation advises 
witness of subject matter being 
investigated ; 


_ ¢. Direct examination ; 
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d. Cross-examination ; 

e. Redirect examination ; 

f. Recross-examination ; 

g. Questions by members of the 
board ; 

h. President advises witness he may 
make a statement of any pertinent 
matters within his knowledge not 

brought out in his prior testi- 


mony ; and 
i. President warns witness. 

C. Parties may make a voluntary sta e- 
ment, oral or written. 

D. Parties, or their counsel, may present 
argument. 

E. Board closes and determines its findin 4s 
of fact and, if required, its opinions au 
recommendations. 





ACCESSORIES: 


After the fact—larceny. Nov 54, p. 12. 
Before the fact—conviction of principal not necessary. Apr 54, 
p. 6. 
Giver and receiver of bribes. Nov 54, p. 12. 
Responsibility for principal’s act. Dec. 55, p. 11. 
ACCUSED: 
Cross-examination. Jun 55, p. 11. 
Defense on appeal. Jul 54, p. 3. 
ACCUSER: 
C. A. as accuser. Dec 54, p. 2; May 55, p. 13. 
Authentication of SRB page by CA. Jan 55, p. 15. 
AFFIRMATIVE DEFENSES: 
Degree of proof. Mar 53, p. 15. 
Self-defense. Jun 55, p. 13. 
ALIENS: 
Immigration and naturalization. Dec 54, p. 14. 
ALLOTMENTS: 
Overpayment of. Nov 53, p. 13. 
APPELLATE REVIEW: 
Generally. Apr 55, p. 12. 
APPOINTING ORDER: 
Large membership. Apr 54, p. 6; Jul 55, p. 14. 
APPREHENSION: 
Duty to record. Jul 54, p. 14. 
Evidence of return to military control necessary. Dec 54, p. 13. 
Instructions. Oct 55, p. 2. 
Proof of by documentary evidence. Sep 53, p. 2; Oct 55, p. 18. 
ARGUMENT: 
Improper. Feb 53, p. 11. 
ARREST: 
Status presumed to continue. Nov 53, p. 2. 
Straggler’s orders inconsistent with arrest status. Jan 54, p. 19. 
While awaiting punitive discharge. Nov 53, p. 2. 
ARTICLE 31: 
Accused must understand rights. Sep 54, p. 13. 
Applicability of warning provision to witness. Feb 55, p. 14. 
Effect of volunteering incriminating statement to CO before 
warning. Apr 55, p. 10. 
Handwriting samples compelled. Oct 53, p. 2, 18; Oct 55, p. 17. 
Incriminating answers may be compelled under certain circum- 
stances. Sep 53, p. 18. 
Physical evidence—generally. May 55, p. 17. 
Statements obtained by foreign police. Dec 54, p. 11. 
Taking urine specimen. Jul 54, p. 13; Jan 55, p. 17. 
Use of statements obtained from accused without warning in 
subsequent trial. Feb 55, p. 14. 
Voluntary production of documents—no warning required. Jan 
54, p. 2. 
Warning must precede questioning. May-Jun 53, p. 2; Oct 55, 
p. 16. 
ARTICLE 132: 
Fraud against the government. Mar 54, p. 14. 
ARTICLE 134—THE GENERAL ARTICLE: 
Communicating a threat. Sep 54, p. 13. 
Constitutionality. Apr 53, p. 10. 
Examinations—wrongfully obtaining information with intent to 
cheat. Feb 53, p. 12. 
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False pass—wrongful possession. Apr 53, p. 10; Mar 54, p. 2. 
Violation of Administrative Agreement with Japan. Dec. 55, p. 10, 
Wrongful affiliation by a serviceman with a communistic organi- 
zation. May 55, p. 13. 

Wrongful sale of military passes Dec 53, p. 20. 

ASSAULT: 
With a dangerous weapon. Oct. 55, p. 20. 

BAD DEBTS: 
Generally. Nov 54, p. 21. 


BOARD FOR CORRECTION OF NAVAL RECORDS: 
Counsel—restrictions on military personnel. Jan 53, p. 18. 
Generally. Sep 53, p. 3. 

Retroactive retirement pay on basis of corrected record. Apr 53, 
p. 14. 

BOARDS OF REVIEW: 

Consideration of matter outside record of trial. Jan 55, p. 15. 
May affirm findings of guilt and set sentence aside. Apr 54, p. 8. 
May affirm only sentence that is fair and just. Apr 54, p. 17. 
Motion for reconsideration. Apr 55, p. 10. 

Power to t t Jul 55, p. 13. 

Power to exercise clemency. May 55, p. 2; Nov 55, p. 8. 

Punitive discharge—no power to suspend. Mar 53, p. 2. 

Review by two members. Sep 55, p. 9. 

BREAKING ARREST: 

Proof of by documentary evidence. May-Jun 53, p. 14; Nov 53, 
p. 15. 
CHALLENGES: 
For cause. Dec 54, p. 8. 
Generally. Oct 53, p. 13. 
CHARGES AND SPECIFICATIONS: 
Failure to allege date of offense. Jan 54, p. 2. 
For UA, must allege “without authority”. Mar 54, p. 16. 
Statute of limitations. Nov. 54, p. 13. 
Violation of lawful order. Oct 53, p. 19, 20. 
Wrongful sale of military passes. Dec 53, p. 20. 
CIVIL ACTIONS: 
Privilege against discovery in action against Government. Nov 53, 
p. 3. 
CLAIMS: 
Generally. Feb 53, p. 5. 
CODIFICATION OF NAVAL LAW: 
Generally. Mar 55, p. 9. 
COLLISIONS: 
Preliminary investigative procedure—generally. Jun 55, p. 3. 
Regulations concerning. Jan 54, p. 20. 
COMMAND INFLUENCE: 
Appointment of new president of SPCM. Aug 55, p. 15. 
Generally. Jan 55, p. 3. 
Instructing court members. Feb 54, p. 2; Jan 55, p. 15; Apr 55, 
p. 9. 
President of GCM exercising control over junior members. Dee 
54, p. 8. 
COMMANDING OFFICER: 
Captain’s mast—generally. Oct 55, p. 3. 
Power to set aside non-judicial punishment. Oct 55, p. 10. 
Restraint on convicted person until letion of appellate re- 
view. Nov 53, p. 2; Sep 55, p. 9. 
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CO ‘FERENCES: 


Q:-t-of-court conferences in civilian courts. Jan 53, p. 20. 


tae. CONFESSIONS: 


5, D. 10, 
orga ii- 


llate re- 


B sis for rejection by court-martial. Jul 55, p. 15. 
C oss-examination of accused on voluntariness. Apr 54, p. 2. 
G nerally. Aug 55, p. 7; Sep 55, p. 13. 
V-Nabb Rule does not apply in courts-martial. Sep 54, p. 14. 
C>tained in response to trick of investigator. Nov 55, p. 16. 
FP oof of corpus delicti before admission. Dec 54, p. 11; Nov 55, 
p. 16. 
T vo separate offenses after proof of large unexplained loss. May 
55, p. 15. 
CC NGRESSIONAL COMMITTEES: 
| dvice to witnesses—generally. Feb 54, p. 9. 
CCNVENING AUTHORITY: 
.3 accuser. Dec 54, p. 2. 
( hief of staff acting as. Jun 54, p. 2. 
(. O. NAS outside U. S. Jun 54, p. 18. 
( onsideration of matters of policy on review. Mar 55, p. 18. 
] esignation of —SECNAV Inst. 5810.4A. Jun 55, p. 16. 
} orwarding charges to convening authority who is not a superior. 
Nov 53, p. 16. 
} ost-trial review. May 55, p. 15. 
} owers of mitigation. Feb 55, p. 10. 
j.eference to non-judicial punishment in action. May 55, p. 2; 
Nov 55, p. 8. 
Status after testifying against accused. May 55, p. 13. 
CORRECTIONAL PROGRAM: 
Generally. Oct 55, p. 13. 
COUNSEL: 
ippellate Defense Counsel. Apr 53, p. 3. 
Conduct. Apr 54, p. 7. 
Disqualification. Sep 54, p. 15. 
Enlisted man as appointed defense counsel. Jul 55, p. 13. 
Ethics of Defense Counsel. Apr 53, p. 7. 
Qualification under state law. Nov 54, p. 15. 
Right of accused. Sep 54, p. 14. 
frial counsel—preparation and tactics. Aug 54, p. 3. 
COURT OF MILITARY APPEALS: 
Alternative confinement counts for jurisdictional purposes. Jan 
55, p. 18. 
Certification by JAG—generally. Sep 53, p. 7. 
Not an administrative agency. Apr 54, p. 14. 
COURTS: 
Dignity and decorum. Jan 54, p. 14. 
COURTS-MARTIAL: 
Disqualification of members. Nov 54, p. 13. 
Err t of findings by president. May 54, p. 13. 
Errors. Apr 54, p. 3; Mar 55, p. 2. 
Improper influence upon. Jan 54, p. 18; Dec. 54, p. 8; Jan 55, p. 3. 
Large membership. Apr 54, p. 6; Jul 55, p. 14. 
Mistrial—authority of convening authority and law officer. Feb 
55, p. 15. 
Prejudice affecting only the sentence. Dec. 55, p. 12. 
Private conversation between members and witnesses. Aug 54, 
p. 15. 
Summary. 





Disagreement on review between law specialist and supervisory 
authority. Feb 55, p. 2. 
Generally. Jan 54, p. 7. 
Power to adjudge 60 days restriction and 45 days hard labor. 
Feb 55, p. 10. 
Televising and broadcasting proceedings—generally. Oct 53, p. 3. 
Trial after civil conviction—policy. Apr 54, p. 10, 11. 
Voting procedure. Jun 55, p. 11. 
ROSS-EXAMINATION: 
Accused. Jun 55, p. 11; Jul 55, p. 14; Nov 55, p. 16. 
Felony—definition. Jul 55, p 14. 
Moral turpitude—definition. Jul 55, p. 14. 
Prior convictions. Oct 55, p. 20. 
EPOSITIONS: 
Admissibility in military courts. Nov 53, p. 16. 
Conditions of admissibility. Feb 55, p. 15. 
Qualification of counsel. Oct 54, p. 10. 


DESERTION: 


Evidence required. Apr 53, p. 11; Nov 53, p. 15. 
Intent to return upon happening of future event. Oct 53, p. 18. 
Interest suspended on savings. Aug 54, p. 11. 
Proper plea. May 55, p. 16. 
Separate offenses. Jun 54, p. 15; Mar 55, p. 20. 
DISCIPLINE: 
Discipline and Justice—generally. May 55, p. 3. 
Request for advice from JAG. Apr 54, p. 7. 
Use of nonpunitive measures. Apr 54, p. 7. 
DISEASE OR INJURY: 
Statements concerning——generally. Jun 55, p. 15. 
DOCUMENTARY EVIDENCE: 
* Authentication. Feb 53, p. 2. 
Forms for offer into evidence—generally. Sep 54, p. 3. 
Official record as proof of facts recited therein. May-Jun 53, p. 14; 
Sep 53, p. 2; Nov 53, p. 15. 
Service record entry—effect of delay in making. Jul-Aug 53, p. 2. 
Signed by direction. Jan 53, p. 22. 
Trial counsel not sworn. Jul 54, p. 15. 
DRUNKENNESS: 
Drunken driving—separate from 
Jun 54, p. 16. 
Offense and defense—generally. May 55, p. 9. 
ENTRAPMENT: 
Generally. Nov 53, p. 18; Aug 55, p. 3. 
EVIDENCE: 
Admission of coerced confession does not always require reversal. 
Apr 55, p. 11. 
Apprehension. Dec 54, p. 13. 
Beginning date of UA. Dec 55, p. 12. 
Business entries. Sep 55, p. 10. 
Character and reputation. Feb 54, p. 13; Nov 54, p. 9; Feb 55, 
p. 16; Jun 55, p. 13. 
Circumstantial—motion for acquittal. Apr 54, p. 14. 
Declarations of pirator dmissibility. Sep 53, p. 16. 
Expert testimony. Feb 54, p. 19; Oct 54, p. 10. 
Fingerprint certificate. Apr 54, p. 15. 
Former testimony. Oct 53, p. 2; Oct 54, p. 11. 
Obtained by wiretapping. Aug 55, p. 16; Sep 55, p. 11. 
Official records—inaccuracies do not make inadmissible. Mar 54, 
p. 15. 
Opinion of non-expert on intoxication. Sep 54, p. 11. 
Past recollection recorded—generally. May 54, p. 9. 
Physical—use of—generally. May 55, p. 17. 
Presumption—when prosecution fails to produce evidence. Apr 
54, p. 13. 
Previous convictions. Sep 53, p. 21; Mar 54, p. 5; Aug 54, p. 2. 
Privileged com icati made by informant. Oct 55, p. 18. 
Rereading of evidence—precautions in. Nov 53, p. 8. 
Scientific tests. Jan 53, p. 20; Oct 54, p. 10. 
Similar offenses to prove guilt. Feb 54, p. 19; Apr 54, p. 13; Dec 
54, p. 3; Feb 55, p. 16. 
Summary of voluminous records. Jan 54, p. 14. 
Unrelated offenses. Nov 53, p. 8. 
EXECUTIVE ORDER: 
Amendment to MCM, 1951. Nov 54, p. 23; Dec 54, p. 20; Oct 55, 
p. 7. 
FALSEHOODS: 
Generally. Mar 55, p. 14. 
Perjury—proved by circumstantial evidence. Oct 55, p. 17. 
FOREIGN CLAIMS ACT: 
Precludes checkage under Art. 139 if applicable. Mar 53, p. 16. 
FORGERY: 
Generally. Nov 55, p. 9. 
FRAUD: 
By mail. Jun 54, p. 19. 
HOMICIDE: 
Drunkenness as a defense. Oct 55, p. 19. 
Unpremeditated murder. Oct 55, p. 19. 
HOUSEBREAKING: 
Burglary—Intent to commit larceny. Oct 55, p. 18. 
Entry must be unlawful. Jul 54, p. 16. 
ILLEGITIMATE CHILDREN: 
Entitlement to hospital care. Jul 55, p. 19. 


involuntary manslaughter. 
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IMMUNITY: 

Grant of—generally. Jan 55, p. 20. 
INDECENT LIBERTIES: 

Indecent exposure before child. Feb 54, p. 17. 
INSANITY: 

Presumption of sanity. May 54, p. 2. 

Prior to trial—generally. Jan 54, p. 3. 

Procedure at time of trial. Jan 55, p. 18. 

Refusal to liberalize military rule. Mar 55, p. 18. 
INSTRUCTIONS: 

A plice testi y. Nov 54, p.12. 

Apprehension. Oct 55, p. 2. 

Assault with intent to commit murder. Jun 55, p. 14. 

Erroneous instructions on maximum sentence. Jan 53, p. 23; 

Feb 53, p. 2. 

Fresh complaint in carnal knowledge case. Dec. 55, p. 12. 

Generally. Dec 53, p. 7; May 55, p. 14. 

Housebreaking. Jul 54, p. 16. 

Intent to return upon happening of future event. Oct 53, p. 18. 

Irresistible impulse. Mar 55, p. 18. 

Knowledge as element of offense. Apr 54, p. 15. 

Labeled from prosecution or defense. Aug 55, p. 2. 

Negligent loss of government property. Dec 54, p. 12. 

On evidence improperly admitted. Aug 54, p. 15. 

Partial mental responsibility. Sep 55, p. 9. 

Physical incapacity. Jun 55, p. 12. 

Possession of narcotics. Apr 55, p. 8. 

Reasonable doubt—strong possibility of guilt insufficient to con- 

viet. Mar 53, p. 18. 
Reference to decided cases. Sep 54, p. 14. 
Responsibility of aider and abettor. Dec 55, p. 11. 


INTERNATIONAL LAW: 

Division of JAG. Dec 55, p. 14. 

NATO-SOF Agreement—report on. Jan 55, p. 23. 
INVESTIGATIONS: 

Common errors. Oct 53, p. 5. 

Fires. Feb 53, p. 9. 

Generally. Dec 55, p. 15. 

Injury report form. Jul 55, p. 16. 

Misconduct and line of duty. 

Generally. May-Jun 53, p. 3. 

Holding on person not made a party. Mar 55, p. 7. 
Privilege against disclosure—admiralty litigation. Nov 53, p. 3. 
Procedure. Jun 54, p. 11. 

Under 1955 Naval Supplement. Oct 55, p. 8. 
JURISDICTION: 


Alternative confinement to enforce fine. Jan 55, p. 18. 
Court-martial convened by different service. Mar 55, p. 19. 
Over discharged servicemen. Oct 54, p. 17. 
Over federal reservations—generally. Jul 55, p. 9. 
SpCM jurisdiction over capital offenses. Sep 53, p. 20. 
LARCENY: 
Accessory after the fact. Nov 54, p. 12. 
Consent to wrongful taking. Nov 53, p. 18. 
Negligent loss of government property as defense. Dec 54, p. 12. 
Separate offenses. Mar 55, p. 15. 
LAW OFFICER: (See INSTRUCTIONS: ) 
Court conferences. 
Generally. Apr 55, p. 3. 
Specific prejudice. Jan 55, p. 19. 
Method of handling insanity at time of trial. Jan 55, p. 18. 
Out-of-court conferences—record of. Jun 54, p. 20. 
Refusal to instruct the court aserror. Aug 55, p. 2. 
Role of. Nov 54, p. 17. 
LEGAL ASSISTANCE: 
Program. Jun 54, p. 8. 


LEGAL OFFICER: 


Duties and responsibilities—generally. Jan 53, p. 7. 
Law specialist—special training. Dec 55, p. 13. 
Staff L. O. 
Pre-trial examination of evidence. Jan 55, p. 17. 
Review. Apr 54, p. 17. 
LEGAL PUBLICATIONS: 
Availability. Jan 54, p. 20; Apr 55, p. 2. 
Use. Sep 54, p. 8. 
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LESSER INCLUDED OFFENSES: 


Robbery. Apr 55, p. 9. R po 
LIFE INSURANCE: a. a 
Solicitation aboard naval vessels. Jul 55, p. 18. Ss a du 
MANUAL FOR COURTS-MARTIAL: S: vera 
Amendment to Executive Order. Nov 54, p. 23; Dec 54, p. 2¢. 34, I 
Naval supplement—1955. Subma 

Effective date. Jul 55, p. 16; Sep 55, p. 11. T avel 

Investigations. Oct 55, p. 8. ¥ hile 

Military justice regulations. Nov 55, p. 3. ¥ hile 
Request for changes. Dec 55, p. 14. PLEA 

MILITARY DUE PROCESS: I cons 
Effect of previous C. O. refusal to charge offense. Apr 55, p. 9, PRE-T 
MISBEHAVIOR BEFORE THE ENEMY: / ccus 
Cowardly conduct. Jan 55, p. 14. / dmis 
Generally. Sep 55, p. 3. PEEV 
MISBEHAVIOR OF A SENTINEL OR LOOKOUT: P):0P 
Generally. Nov 53, p. 9; Nov 55, p. 12. Cover 
Voluntary intoxication—effect of. Jan 55, p. 16. Dar 
While on MLR. Apr 55, p. 8. Nes 
MISSING MOVEMENT: l'riva 
Generally. Jan 54, p. 11. hedre 
MISTAKE OF FACT: PUNI 
Larceny—must be honest. Sep 54, p. 16. me} 
Narcotics offenses—defense of lack of knowledge. Oct 55, p. 16. Confi 
Presence of prohibited item. May 54, p. 14. 54, 
NATURALIZATION: — 
Alien servicemen. Dec 54, p. 14. pris 
NEW TRIAL: "s 
Fraud on the court. May 54, p. 3. Ex 
Newly discovered evidence. Dec 54, p. 9. Ex 
OATHS: Po 
Administration of by executive officer below rank LCDR. Apr 55, Re 
p. 2. . Thec 
OFFICE OF JAG: PUN 
Anniversary. Jul 55, p. 15. Arre 
International law division—functions. Dec 55, p. 14. Boa: 
Legislative division—legislative process. Jan 53, p. 16. RAD 
Personnel Security division, Dec 55, p. 14. Dut; 
ORDERS: REC 
Bureau manual—general order. Jan 55, p. 15. Pre. 
Capacity to issue general orders. Oct 53, p. 19. Pro 
Delivery—presumption of regularity. Jul 54, p. 14. Ver 
Generally. Nov 54, p. 3. RES 
Technical arrest orders issued by different service. Apr 54, p. 9. 
Violation of lawful G. O.—pleading and proof. Apr 53, p. 2. ; 
PAY AND ALLOWANCES: = 
After expiration of enlistment. Nov 55, p. 2. N z 
Allotments—overpayment of. Nov 53, p. 13. Ph: 
Combat pay—frostbite as injury. Apr 53, p. 12. Tr 
Death gratuity. 

Entitlement to. Jan 55, p. 8; Jul 55, p. 7. RE’ 

Erroneous payment—recovery of. Jul 55, p. 8. Pa 
Disability retirement pay of rank to which selected but not pro- Ph 

moted. May 55, p. 8. 1 
Dual compensation statute. Apr 53, p. 12; Nov 54, p. 19; Jan 1 

55, p. 9; Jul 55, p. 7, 8. 
Flight pay. RU: 

During administrative suspension. Apr 53, p. 12. As 

Travelling to and from foreign stations where aerial flights are SE, 

impractical. Mar 55, p. 8. By 
Household. Jan 54, p. 15; Mar 55, p. 8. Ge 
Indebtedness to government—recovery of. Jan 55, p. 9. In 
Mustering out. Feb 54, p. 20. Ne 
Per diem. Jan 54, p. 15. Ur 
Proxy marriages—quarters allowance. Aug 54, p. 11. Us 
Quarters allowance—when authorized. Jan 54, p. 16; Jan 55, 

p. 8; May 55, p. 7; Nov 55, p. 2. chr 
Reduction in because of promotion to higher rank. May 55, p. 7. ; B 
Reenlistment. C 

Received after 1 October 1949. Jul 55, p. 7. E 

Refund because of failure to complete term. Aug 54, p. 11. E 
Reservist injured while travelling to active duty station. Aug 54. E 


p. 10; Nov 54, p. 19. 
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9; Jan 


hts are 





Retired. Jan 54, p. 15; Nov 54, p. 20; Jan 55, p. 8; May 55, p. 8; 
Jul 55, p. 7; Oct 55, p. 11. 
R: troactive retirement pay on basis of corrected record. Apr 53, 
» 14. 
S:a duty. Jan 54, p. 15. 
S. verance pay—disability while in a pay forfeiture status. Nov 
4, p. 19. ; 
Submarines—incentive pay during absence. Apr 53, p. 12. 
T avel. Jan 54, p. 16; Mar 55, p. 8. 
¥ hile making good time lost. May 55, p. 7. 
¥ hile under a death sentence. Jan 54, p. 16. 
PLEAS: 
I consistent. Jul 55, p. 20; Dec 55, p. 12. 
PRE-TRIAL INVESTIGATION: 
/ ccuser as investigating officer. Apr 53, p. 11. 
/ dmissibility in subsequent trial. Oct 53, p. 2. 
PHEVIOUS CONVICTIONS: (See EVIDENCE:) 
P):OPERTY: 
Covernment. 
Damage through neglect. May 54, p. 12. 
Negligent loss. Dec 54, p. 12. 
l rivate—emergency seizure by military authorities. 
ledress of injuries——Article 139. Mar 53, p. 11, 16. 
PUNISHMENT: (See SENTENCES:) 
.mendment by Executive Order. Nov 54, p. 23; Dec 54, p. 20. 
Confinement—authority of reviewing authority to suspend. Apr 
54, p. 7. 
{ard labor without confinement—mitigation. 
Maximum—LIO of robbery. Jun 54, p. 14. 
Von-judicial. 
Appeal. Apr 54, p. 9. 
Execution. Apr 54, p. 9. 
Extra duty. Jan 53, p. 19; Apr 54, p. 10. 
Power of CO to set aside. Oct 55, p. 10. 
Reduction in rate. Apr 54, p. 10. 
Theory of. Mar 55, p. 3. 
PUNITIVE DISCHARGE: 
Arrest while awaiting. Nov 53, p. 2. 
Board of review—no power to suspend. Mar 53, p. 2. 
RADAR: 
Duty to utilize—generally. 
RECORD OF TRIAL: 
Pre-trial examination by SJA. Jan 55, p. 17. 
Promulgating orders. Jan 55, p. 2. 
Verbatim—when required—generally. Jun 55, p. 2. 
RESERVE PERSONNEL: (See PAY AND ALLOW- 
ANCES:) 
Disabled from di 
p. 10. 
News. Jan 55, p. 10. 
Physical disability benefits. Feb 53, p. 3; Mar 53, p. 16. 
Training duty. Aug 55, p. 2. 
RETIREMENT: (See PAY AND ALLOWANCES:) 
Participation in politics of foreign country. Oct. 55, p. 11. 
Physical Disability. 
Fleet reservists—eligibility. Jan 53, p. 19. 
Reserve personnel. Feb 53, p. 3. 
Role of counsel. Feb 54, p. 3. 
RULES OF THE ROAD: 
As affected by radar. Dec 53, p. 3. 
SEARCH AND SEIZURE: 
By non-commissioned officer. Apr 54, p. 16; Oct 54, p. 11. 
Generally. Jul-Aug 53, p. 3; Dec 55, p. 3. 
In foreign nation. Mar 55, p. 20. 
Not under the authority of the United States. Dec 54, p. 10. 
Unreasonable search and seizure by state officers. 
Use of evidence obtained by unlawful search and seizure. 
p. 19. 
ENTENCES: (See PUNISHMENT:) 
Bread and water—maximum. 
Confinement to enforce fine. Mar 54, p. 3; Jan 55, p. 18. 
Effective date of suspension. Apr 54, p. 11. 
Err t by president. May 54, p, 14. 



















Jun 54, p. 3. 








Nov 54, p. 16. 












Dec 53, p. 3. 











contracted while on active duty. Aug 54, 
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Sep 53, p. 18. 








Sep 53, p. 17. 
Jun 54, 


Jan 53, p. 19; Jul-Aug 53, p. 14. 


Excessive bread and water, proper action of reviewing authority. 
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Forfeitures. 
Approved during confinement. Nov 53, p. 17. 
Correction by supervisory authority. Apr 54, p. 7. 
Excessive. Feb 55, p. 2. 
Generally. Aug 54, p. 2. 
Limitation on rehearing. Feb 55, p. 13. 
Maximum ti er advice by LO or Pres. Jan 53, 
p. 23; Feb 53, p. 2. 
Not listed under Table of Maximum Punishments. 
Restriction combined with punitive discharge. 
Sentences of courts-martiai—in general. 
SEPARATE OFFENSES: 
Former jeopardy—same transaction. Mar 53, p. 18. 
Larceny—large sum taken in several acts. May 55, p. 15. 
Multiplicity—generally. Jul 55, p. 21. 
Unauthorized absence and failure to report. Sep 53, p. 19. 
STATUTE OF LIMITATIONS: 
Change of date of alleged offense. Nov 54, p. 13. 
STIPULATIONS: 
Assent of accused. Dec 53, p. 19. 
Generally. Mar 53, p. 3; Dec 53, p. 19. 
SUMMARY COURTS-MARTIAL: (See SENTENCES 
AND COURTS-MARTIAL:) 
Disagreement with law specialist on review. 
Powers of. May-Jun 53, p. 14. 
SURVIVORS’ ANNUITY PLAN: 


Execution of annuity election. Nov 55, p. 2. 





May 55, p. 13. 
Dec 53, p. 2. 
Jan 53, p. 3. 


Feb 55, p. 2. 


Generally. Oct 54, p. 13. 
Restriction on payment of annuities to certain dependents. Mar 
55, p. 13. 
TAXATION: 
Federal income tax—partial and total forfeitures of pay. Apr 54, 
p. 8. 


Motor vehicle registration—California. 
Soldiers’ and Sailors’ Relief Act. 
Effect on personal property taxation by state. 
Generally. Feb 55, p. 3. 
TRAVEL ORDERS: 
Effective date. Aug 54, p. 10. 
Reimbursement for hire of special conveyance. 


UNAUTHORIZED ABSENCE: 

Absenteeism—generally. Feb 55, p. 11; Jul 55, p. 3. 

Comments. Jul 55, p. 16. 

Computation of period. May 55, p. 16. 

Inception must be established. Jan 53, p. 2; Dec 55, p. 12. 

Proof of in missing movement. May 55, p. 16. 

Service record entry—effect of delay in making. Jul-Aug 53, p. 2. 
UNIFORM CODE OF MILITARY JUSTICE: 

Legislative d ts proposed. Jun 54, p. 9; Jul 55, p. 2. 
VACATION OF SUSPENSION: 

After expiration of probationary period. 

For act occurring prior to effective date. 
VARIANCE: 

Conviction of theft of goods not alleged. Jan 53, p. 23. 
WAIVER: 

Misconduct of jurors. Apr 54, p. 13. 

Use of former testimony. Oct 54, p. 11. 
WAR: 

Korean conflict as war. 

U. A. during. 


WILLS: 
Generally. Jan 55, p. 11. 


WITNESSES: 

Accused—waives privilege against self incrimination. 
p. 16. 

Attacking credibility of accused. Jun 54, p. 19; Sep 54, p. 11. 
Convening authority. May 55, p. 13. 
Credibility of police officers. Sep 54, p. 12. 
Expert—trained investigator of homosexuals. May 55, p. 14. 
Impeachment by use of prior convictions. Oct. 55, p. 20. 
Infants—competency. Feb. 53, p. 12. 
Member of the court-martial. Jul 55, p. 20; Dee 55, p. 11. 


WORTHLESS CHECKS: 
Generally. Oct 54, p. 3. 


Jun 55, p. 2. 


Jul-Aug 53, p. 9. 


Aug 54, p. 11. 





Apr 54, p. 19. 
Jun 54, p. 18. 


Sep 53, p. 20. 
Jul 54, p. 16. 
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Jan 55, . 


WRONGFUL APPROPRIATION: 
Motive of accused. Feb 55, p. 13. 


USCMA CASES DIGESTED 


_S. v. Adamiak, 4 USCMA 412, 15 CMR 412—Aug 54, p. 15 
. 8S. v. Adams, 5 USCMA 563, 18 CMR 187—Jun 55, p. 13. 
. 8. v. Adkins, 5 USCMA 492, 18 CMR 116—May 55, p. 15. 
1. S. v. Allen, 5 USCMA 626, 18 CMR 250—Jul 55, p. 14 
_S. v. Anderson, 2 USCMA 606, 10 CMR 104—Sep 53, p. 21 
.S. v. Ayers, 4 USCMA 220, 15 CMR 220—Jul 54, p. 16 
. v. Ball, 6 USCMA 100, 19 CMR 226—Oct 55, p. 17. 
i. S$. v. Bancroft, 3 USCMA 3, 11 CMR 3—Sep 53, p. 20 
. v. Barnaby, 5 USCMA 63, 17 CMR 63—Jan 55, p. 17 
vy. Barrett, 3 USCMA 294, 12 CMR 50—Nov 53, p. 15 
v. Beene, 4 USCMA 177, 15 CMR 177—Jun 54, p. 16 
_ v. Bennett, 4 USCMA 309, 15 CMR 309—Jul 54, p. 14 
. v. Benson, 3 USCMA 351, 12 CMR 107—Dec 53, p. 2 
. Bey, 4 USCMA 665, 16 CMR 239—Nov 54, p. 12 
. Biesak, 3 USCMA 714, 14 CMR 132—May 54, p 2 
. Blau, 5 USCMA 232, 17 CMR 232—Feb 55, p. 16 
. Blevens, 5 USCMA 480, 18 CMR 104—May 55, p. 14 
. v. Blue, 3 USCMA 550, 13 CMR 106—Mar 54, p. 2 
. Bonds, 6 USCMA 231, 19 CMR 357—Dec. 55, p. 12. 
Bourchier, 5 USCMA 15, 17 CMR 15—Dec 54, p. 9 
. Brown, 3 USCMA 454, 13 CMR 10—Feb 54, p. 17 
. Brown, 4 USCMA 683, 16 CMR 257—Nov 54, p. 13 
. Brown, 6 USCMA 237, 19 CMR 363—Nov 55, p. 16 
. Brumfield, 4 USCMA 404 15 CMR 404—Aug 54, p. 15 
. Buck, 3 USCMA 341, 12 CMR 97—Nov 53, p. 18 
y. Bunch, 3 USCMA 186, 11 CMR 186—Oct 53, p. 19 
. Bunting, 4 USCMA 84, 15 CMR 84—Jun 54, p. 2 
Burke, 5 USCMA 56, 17 CMR 56—Jan 55, p. 17 
. Burns, 5 USCMA 707, 19 CMR 3—Sep 55, p. 10 
Calhoun, 5 USCMA 428, 18 CMR 52—Apr 55, p. 8 
. Cambridge, 3 USCMA 377, 12 CMR 133—Dec 53, p. 19 
Cavallaro, 3 USCMA 653, 14 CMR 71—Apr 54, p. 17 
. Clark, 4 USCMA 650, 16 CMR 224—Nov 54, p. 14 
Coates, 2 USCMA 625, 10 CMR 123—Sep 53, p. 2 
Coulter, 3 USCMA 657, 14 CMR 75—Apr 54, p. 17 
Crawford, 4 USCMA 701, 16 CMR 275—Dec 54, p. 13 
Dandaneau, 5 USCMA 462, 18 CMR 86—Apr 55, p. 11 
Davis, 4 USCMA 577, 16 CMR 151—Oct 54, p. 11 
Deain, 5 USCMA 44, 17 CMR 44—Dec 54, p. 8 
DeLeo, 5 USCMA 148, 17 CMR 148—Mar 55, p. 20 
DeLeon, 5 USCMA 747, 19 CMR 43—Aug 55, p. 16 
Doherty, 5 USCMA 287, 17 CMR 287—Mar 55, p. 18 
Downs, 4 USCMA 8, 15 CMR 8—Apr 54, p. 15 
Drain, 4 USCMA 646, 16 CMR 220—Oct 54, p. 10 
Dykes, 5 USCMA 735, 19 CMR 31—Jul 55, p. 15 
Eagleson, 3 USCMA 685, 14 CMR 103—Mar 53, p. 16 
Eggers, 3 USCMA 191, 11 CMR 191—Oct 53, p. 2 
Engle, 3 USCMA 41, 11 CMR 41—Sep 53, p. 21 
. Ferguson, 5 USCMA 68, 17 CMR 68—Jan 55, p. 15 
. Ford, 4 USCMA 611, 16 CMR 185—Oct 54, p. 10 
Fout, 3 USCMA 565, 13 CMR 121—Mar 54, p. 16 
Frantz, 2 USCMA 161, 7 CMR 37—Apr 53, p. 10 
Frisbee, 2 USCMA 293, 8 CMR 93—May-Jun 52, p. 14 
Gagnon, 5 USCMA 619, 18 CMR 243—Jun 55, p. 14. 
Garcia, 5 USCMA 88, 17 CMR 88—Jan 55, p. 18 
Gibson, 5 USCMA 699, 18 CMR 323—Jul 55, pv. 14 
. Gohagen, 2 USCMA 175, 7 CMR 51—Apr 53, p. 2 
. Goodwin, 5 USCMA 647, 18 CMR 271—Jul 55, p. 14 
Graham, 5 USCMA 265, 17 CMR 265—Feb 55, p. 16 
Greenwood, 6 USCMA 209, 19 CMR 335—Oct 55, p. 16 
Grisham, 4 USCMA 694, 16 CMR 268—Dec 54, p. 11 
Hagen, 2 USCMA 324, 8 CMR 124—Jul—Aug 53, p. 2 
. Haimson, 15 USCMA 208, 17 CMR 208—Feb 55, p. 16 
Harjo, 2 USCMA 9, 6 CMR 9—Jan 53, p. 2 
. Hawkins, 6 USCMA 135, 19 CMR 261—Oct 55, p. 19 
. Hernandez, 4 USCMA 465, 16 CMR 39—Sep 54, p. 13 
Holiday, 4 USCMA 454, 16 CMR 28—Sep 54, p. 13 
Holmes, 6 USCMA 151, 19 CMR 277—Oct 55, p. 17 
Hooper, 5 USCMA 391, 18 CMR 15—Mar 55, p. 20 
Howard, 5 USCMA 186, 17 CMR 186—Feb 55, p. 15 
. Hubbard, 5 USCMA 525, 18 CMR 149—Jun 55, p. 12 
- Hughes, 5 USCMA 374, 17 CMR 374—Apr 55, p. 8 
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U.S. v. Jackson, 3 USCMA 646, 14 CMR 64—Apr 54, p. 2 
U.S. v. Jackson, 5 USCMA 584, 18 CMR 208—Jun 55, p. 14 
U.S. v. Jackson, 6 USCMA 193, 19 CMR 319—Dec 55, p. 11. 
U.S. v. Jett, 5 USCMA 476, 18 CMR 100—May 55, p. 14 
U.S. v. Johnson, 5 USCMA 297, 17 CMR 297—Mar 55, p. 20 
U. 8. v. Karl, 3 USCMA 427, 12 CMR 183—Dec 53, p. 20 
U.S. v. Kelley, 5 USCMA 259, 17 CMR 259—Feb 55, p. 13 
U.S. v. King, 5 USCMA 3, 17 CMR 3—Jan 55, p. 14 

U. S. v. Lamerand, 4 USCMA 702, 16 CMR 276—Dec 54, p. 12 
U. S. v. Lampkins, 4 USCMA 31, 15 CMR 31—May 54, p. 14 
U.S. v. Landford, 6 USCMA 371, 20 CMR 87—Nov 55, p. 15 
U. S. v. Landrum, 4 USCMA 707, 16 CMR 281—Dec 54, p. 11 
U.S. v. Larney, 2 USCMA 563, 10 CMR 61—Sep 53, p. 21 
U.S. v. Latsis, 5 USCMA 596, 18 CMR 220—Jun 55, p. 13 
U.S. v. Lawrence, 3 USCMA 628, 14 CMR 46—Mar 54, p. 14 
U. S. v. Littrice, 3 USCMA 487, 13 CMR 43—Feb 54, p. 2 

U. S. v. Long, 5 USCMA 572, 18 CMR 196—Jul 55, p. 13 

U. S. v. Lowery, 2 USCMA 315, 8 CMR 115—May-Jun 53, p. 14 
U.S. v. Lowry, 4 USCMA 448, 16 CMR 22—Sep 54, p. 14 

U. S. v. McBride, 6 USCMA 430, 20 CMR 146—Dec 55, p. 11. 
U. S. v. MeClenny, 5 USCMA 507, 18 CMR 131—May 55, p. 13 
U. S. v. McCoy, 5 USCMA 246, 17 CMR 246—Feb 55, p. 14 
U.S. v. McKnight, 4 USCMA 190, 15 CMR 190—Aug 54, p. 2 
U.S. v. MeVey, 4 USCMA 167, 15 CMR 167—Jun 54, p. 14 

U. S. v. Mantooth, 6 USCMA 251, 19 CMR 377—Dec 55, p. 12. 
U. S. v. Marshall, 4 USCMA 607, 16 CMR 181—Nov 54, p. 14 
U.S. v. Massey, 5 USCMA 514, 18 CMR 138—May 55, p. 15 
U.S. v. Moore, 4 USCMA 482, 16 CMR 56—Sep 54, p. 14 

U. S. v. Moore, 4 USCMA 675, 16 CMR 249—Nov 54, p. 13 

U. S. v. Moore, 5 USCMA 687, 18 CMR 311—Jul 55, p. 15 
U.S. v. Morris, 6 USCMA 108, 19 CMR 234—Oct 55, p. 18 . 
U. S. v. Nash, 5 USCMA 550, 18 CMR 174—Jun 55, p. 11 
U.S. v. Noce, 5 USCMA 715, 19 CMR 11—Sep 55, p. 11 

U. S. v. Payne, 6 USCMA 225, 19 CMR 351—Nov 55, p. 16 
U.S. v. Pease, 3 USCMA 291, 12 CMR 47—Nov 53, p. 16 
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U.S. v. Petroff-Tachomakoff, 5 USCMA 824, 19 CMR 120—Sep 55, p. 9 ‘ 


U. S. v. Phillips, 3 USCMA 557, 13 CMR 113—Mar 54, p. 15 
U. S. v. Prescott, 2 USCMA 122, 6 CMR 122—Mar 53, p. 17 
U.S. v. Redenius, 4 USCMA 161, 15 CMR 161—Jun 54, p. 15 
U. S. v. Robinson, 4 USCMA i2, 15 CMR 12—May 54, p. 14 
U.S. v. Rosato, 3 USCMA 143, 11 CMR 143—Oct 53, p. 18 

U. S. v. Rowan, 4 USCMA 430, 16 CMR 4—Sep 54, p. 16 

U.S. v. Rushlow, 2 USCMA 632, 10 CMR 130—Oct 53, p. 18 
U.S. v. Ryan, 3 USCMA 735, 14 CMR 153—May 54, p. 12 
U.S. v. Schuller, 5 USCMA 101, 17 CMR 101—Jan 55, p. 18 
U.S. v. Sell, 3 USCMA 202, 11 CMR 202—Oct 53, p. 20 

U.S. v. Seeser, 5 USCMA 472, 18 CMR 96—Apr 55, p. 8. 

U.S. v. Simmons, 2 USCMA 105, 6 CMR 105—Mar 53, p. 2 
U.S. v. Simone, 6 USCMA 146, 19 CMR 272—Oct 55, p. 18 
U.S. v. Sims, 5 USCMA 115, 17 CMR 115—Jan 55, p. 16 

U.S. v. Smith, 3 USCMA 336, 12 CMR 92—Nov 53, p. 17 
U.S. v. Smith, 5 USCMA 314, 17 CMR 314—Mar 55, p. 19 
U.S. v. Sparks, 5 USCMA 453,.18 CMR 77—Apr 55, p. 10 
U.S. v. Stribling, 5 USCMA 531, 18 CMR 155—May 55, p. 16 
U.S. v. Stringer, 4 USCMA 494, 16 CMR 68—Sep 54, p. 15 
U.S. v. Stringer, 5 USCMA 122, 17 CMR 122—Feb 55, p. 15 
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